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THE PROPOSAL FOR AN ELECTIVE JUDICIARY IN 
MASSACHUSETTS. 
INTRODUCTORY STATEMENT. 
To the Members of the Massachusetts Bar Association: 

A petition for a legislative amendment to the Constitution 
of Massachusetts to provide for the election of judges by the 
people was introduced by Hon. John J. Carey of the Senate. 
The proposal was numbered Senate 124 and was referred to 
the legislative Committee on Constitutional Law. 

At the meeting of the Executive Committee of this associa- 
tion on January 25th, 1922, the proposal was called to the 


attention of the committee and a quorum being present it 
was unanimously 


Vorep that the Executive Committee of the Massachu- 
setts Bar Association go on record in opposition to Senate 
124 and any similar measures for the election of judges. 


The secretary subsequently communicated this vote to all 
the members of the Executive Committee who were unable to 
be present at the meeting and requested an expression of 
opinion on the subject, and received replies from 19 mem- 
bers of the committee, all of whom wished to be recorded in 
opposition to the election of judges. No replies were received 
by the seeretary from any members of the committee in sup- 
port of the proposal. 

The secretary attended all the hearings before the commit- 
tee of the legislature and opened the opposition by calling 
attention to the judgment expressed by members of the Exee- 
utive Committee on the subject, and then presented an 
argument in opposition to the measure. This argument had 
not been prepared at the time of the meeting of the Executive 
Committee, and was not submitted to the members of that 
committee, and accordingly it was not presented to the com- 
mittee of the legislature on behalf of the association or of 
the Executive Committee, but merely by the secretary as an 
individual citizen. In preparing it, however, the secretary 
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endeavored to reflect the reasons, as he understands them, why 
Massachusetts has maintained her system for one hundred and 
forty years, and the argument is now printed with some addi- 
tions for the information of the bar in order to focus attention 
upon the discussion. 

An extended argument in support of the elective system 
made by Hon. Joseph F.. O’Connell in the recent constitutional 
convention was reprinted in the Massachusetts Law Quar- 
terly for May, 1918, page 288. During the recent hearings 
before the legislature, a number of communications have 
appeared on the subject. Two of these are also printed here 
for the information of the bar. The first one by Mr. Gloag 
under the heading, ‘‘Keep Judges Out of Polities,’’ pre- 
sents the opposition with such foree and brevity that it is 
printed first. The second one, by Richard S. Childs, Esq., 
who was secretary of the New York Short Ballot organization, 
contains illuminating information in regard to the operation 
of the elective system in that state. It appeared in the Boston 
Transcript of February 17, 1922. 

F. W. GrINNELL, 


Secretary. 


KEEP JUDGES OUT OF POLITICS. 
To the Editor of the Massachusetts Law Quarterly: 


The Georgia Bar Association, after an experience of the 
elective system for twenty-two years, determined that it was 
a vicious and intolerable one, and has prepared a con- 
stitutional amendment under which their judges would be 
appointed. (Ga. Bar Assoe. Annual Meeting, 1920, pp. 33 
and 48.) The Louisiana Association last year urged an ap- 
pointive system. (See Am. Bar Assoc. Journal, Feb., 1922, 
p. 123.) The Alabama Association is reacting against the 
state wide primary for judicial selection (id. p. 122). New 
York repealed the state primary after ten years’ experience. 
(See A. B. A. J., Oct., 1921, p. 517.) In Illinois $100,000 was 
raised and spent to defeat the City Hall faction which, itself 
republican, controlled a democratic City Council through a 
bi-partisan system of patronage. The new draft of a consti- 
tution for Illinois provides a system of appointing nisi prius 
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judges for Cook County. (5 Journal Am. Jud. Soe., Aug., 
1921, pp. 44, 46, 50.) 

Human nature is weak, and a judge is as human as anybody 
else; and the influences at work under an elective system are 
insidious. There is the danger of the outside clamor becoming 
louder in the ears of the judge than the voice of justice— 
of its becoming so loud in fact as to drown the voice of the law. 

Involved in the election of judges is the assumption that 
justice is a variable factor, to be impressed and swayed by 
every popular outburst and impulse. 

Picture the scramble for office in our primary, in which the 
sole qualification are the signatures of a specified number of 
one’s personal acquaintances. Picture the campaign of self- 
advertising, and the irrelevant issues designed to catch the 
credulous, and the vilification or disparagement of opponents. 

In 1916 the editor of the Virginia Law Register (1 Va. Law 
Reg., N. S. 861) rejoicing that an attempt to elect their 
Supreme Court judges had met with defeat, recounted his 
personal observations in a neighboring State of a joint debate 
of candidates for an elective judgeship. There was a large 
crowd. One of the eandidates was then holding the office; he 
bragged of what he had done, was lavish in promises; fawned ; 
begged; appealed to those in whose favor he had decided 
cases; sought to explain away decisions displeasing to the 
populace. His opponent (who was elected) slurred the other’s 
conduct on the bench, sneered at his decisions; appealed to 
the pistol-earrying crowd, and to the poor fellows sent to jail 
tor selling a little liquor. 

William Allen White’s notion of our United States Supreme 
Court is that it shall be made tame and docile by placing their 
selection in the Senate (Am. Mag. Feb. 1909)—a pretty notion 
to entertain of a tribunal that English jurists regard as more 
august than any other on the known earth. 

If we are wise and hold security in our rights, as individ- 
uals and as members of a social system, to be a priceless 
heritage, we will not suffer the selection of our judiciary to 
depend upon the personal activity of the hungry office-seeker 
himself, and, as would happen, upon the accidental cireum- 
stance of his name appearing at the head of the ballot. 


RALPH WARDLAW GLOAG. 
Boston, Feb. 10. 








THE OPENING ARGUMENT IN OPPOSITION TO AN 
ELECTIVE JUDICIARY BEFORE THE COMMIT- 
TEE ON CONSTITUTIONAL LAW OF THE MASSA- 
CHUSETTS LEGISLATURE, FEBRUARY, 1922. 

Mr. Chairman and Gentlemen of the Committee: 

As Secretary of the Massachusetts Bar Association, I have 
presented to vou the judgment of such members of the Exeeu- 
tive Committee of that association as I have heard from in 
Opposition to proposals for an elective judiciary. I also speak 
as an individual in opposition to this measure and in so doing 
I am simply expressing my own personal convictions and 
reasons. 

The subject is too important to be confused with epithets 
or abuse on either side. I know that people honestly differ 
about this matter and I shall argue on the assumption that 
the supporters of the measure before you are sincere in their 
belief that it will be for the interest of the people of the Com- 
monwealth as a whole. I do not agree with them and I ask 
that the opposition to the measure be listened to and econsid- 
ered in the same spirit of fairness, and I know that your com- 
mittee will so consider it. 

The question is not a new one in this or any other state in 
this country. It is as old as the constitution itself. It was 
raised and considered before the constitution was adopted. 
It was publicly brought before the people again at least as 
early as 1806, and it has been discussed from time to time 
before constitutional conventions and before the legislature 
ever since. There have been three constitutional conventions 
and about 140 legislative sessions since 1780 at which this 
subject could be considered. The latest extended discussion 
was at the recent constitutional convention of 1917, where it 
was finally rejected on the 14th of June, 1918, by a vote of 125 
to 32 as appears by the Convention Journal, on pages 638-9. 

I do not propose to argue the question merely on the ground 
of past history, but it would be absurd for any one to say 
that the fact that any institution of government has survived 
the political storms of 140 years is not a fact of importance 
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to make fair-minded men pause and reflect when it is pro- 
posed that it should be changed. 

In thinking over the method of approaching the subject 
most likely to be of assistance to your committee, it seemed to 
me that Chief Justice Shaw has suggested that method of 
approach in his permanent message to the bar and the people 
of Massachusetts in his last publie utterance. You will find 
the passage on page 188 of Judge Chase’s life of the great 
chief justice: 


“* Above all let us be careful how we disparage the wis- 
dom of our fathers in providing for the appointment to 
judicial office, in fixing the tenure of office, and making 
judges as free, impartial, and independent as the lot of 
humanity will admit. Let no plausible or delusive hope 
of obtaining a larger liberty, let not the example of any 
other State, lead you in this matter to desert your own 
solid ground, until cautious reason or the well-tried ex- 
periment of others shall have demonstrated the establish- 
ment of a judiciary wiser and more solid than our own.’’ 


Imagine yourselves for a moment in the presence of the 
man, who was one of the great judges in American history, 
after he had finished the thirty years of his distinguished 
service as a judge. Imagine him sitting down quietly with 
you gentlemen in your committee room to talk this matter 
over and asking you whether ‘‘cautious reason or the well- 
’? since his death in 1860, 
‘‘demonstrated the establishment of a judiciary wiser, and 


tried experiment of others have 


more solid than our own?’’ I take it, gentlemen, that is the 
question which you must naturally ask yourselves because 
that is the question which our wisest judge left as a perma- 
nent question to be considered by the people of Massachusetts 
and their representatives in connection with this matter. 

In answering that question, you, Mr. Chairman and gentle- 
men of the committee, naturally will ask yourselves other 
questions suggested by the discussion before you, some of 
which I shall mention. 

1. Why is it that the West Publishing Company reports in 
a publie advertisement on the inside of the back cover of the 
‘*Docket’’ for December, 1921, 
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‘that a careful investigation discloses the fact that the 
decisions of the Supreme Court of Massachusetts are 
cited more frequently than those of any state court?”’ 

2. Making all due allowance for the imperfect working of 
any human institution of government, is it likely that a 
change to an elective judiciary will result in less polities and 
more independence and impartiality in the administration 
of justice? Is it true that the system of selecting judges in 
New York, Illinois and elsewhere works in practice in so 
admirable a manner as the supporters of this measure believe 
it to work? 

3. How much do we know as to the exact details in con- 
nection with the election of judges in these other states? 

4. It has been suggested in argument before you that the 
leaders of the New York bar have not suggested a change. 
Why is it that the late Joseph H. Choate, who was more than 
fifty years at the New York bar and who was described as 
‘‘the heart not less than the head’’ of the American bar, vol- 
unteered this statement in February, 1917, a few months be- 
fore his death, in a letter, copy of which I will submit to your 
committee. (See Mass. Law Quart., May, 1918, p. 312.) He 
said, ‘‘I feel intense interest in the judiciary of Massachu- 
setts, and cannot believe that our grand old state will depart 
from its stoutly maintained conviction that an appointive 
judiciary is the only admissible one.’? Why did he volun- 
teer that statement? 

5. Why is it that about the time when the New York con- 
stitutional convention of 1915 met a committee of leading 
members of the New York bar, including among others Alton 
B. Parker and Morgan J. O’Brien, both former members of 
the New York Court of Appeals, adopted a recommendation 
containing the following statement: 


‘‘Your committee is of opinion that the best and most 
practicable method of securing learned, experienced, up- 
right and impartial judges and of maintaining their in- 
dependence is by appointment and not by election. 
(See Mass. Law Quarterly, May, 1918, pp 507-8.) 


The recommendation of these gentlemen was not followed 
by the New York constitutional convention, but in view of 
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this recommendation the leaders of the New York bar cannot 
be relied upon as enthusiastic supporters of the idea of an 
elective bench. Why not? 

6. Turning to Illinois, let us see what a careful student of 
practical conditions in Cook County says about it. In a book 
called ‘‘Unpopular Government in the United States,’’ Al- 
bert M. Kales, a practising lawyer at the Chicago bar, writes 
as follows: 


‘‘In a metropolitan district, . . . where there is a 
large population and a governmental plan which reduces 
the most intelligent inhabitant to an extreme degree of 
political ignorance as a voter, and the establishment of 
extra-legal government by politocrats is thus secured and 
fostered and becomes the real government, the judges, 
though the electorate regularly votes to instal them in 
office, are not in fact elected at all. They are appointed. 
The appointing power is lodged with the politocrats of 
the extra-legal government. These men appoint the nom- 
inees. They do it openly and with a certain degree of 
responsibility under the convention system. They do it 
less openly and with less responsibility when primaries 
are held. 

If you wish to test the soundness of these conclusions 
inquire your way to a judgeship in such a district or 
listen to the experiences of the men who have found their 
way to a judgeship or have tried to obtain the office and 
failed. In almost every case the story is one of prelim- 
inary service to the organization, recognition by the local 
organization chief, and through him recognition and ap- 
pointment of a nomination by the governing board of the 
party organization. Those who do not go by this road 
do not get in. The voter only selects which of two or 
three appointing powers he prefers. Whichever way he 
votes he merely approves an appointment by politocrats. 
The judges in a metropolitan district where the extra- 
legal government rules and where elections for judges are 
held are not subject to a recall merely. They are subject 
to a progressive series of recalls. They are subject to 
reeall by the politocrats who sit upon the governing 


board of the party organization. These may refuse a 
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nomination at the time of an election. If the judge 
secures the nomination he may be recalled by a wing of 
the organization knifing him at the polls. He may be, 
and frequently is, recalled by reason of an upheaval 
upon national issues. . . . The plain truth is that in 
a metropolitan district the selection of judges by some 
sort of appointing power cannot by any possibility be 
avoided.”’ 


Why is it that we find a man of the ability and character 
of Kales making such statements? Is it not likely that there 
are some undesirable details in Illinois polities connected with 
the bench which we do not want in Massachusetts? Was 
there not a political attempt last year by a political leader in 
Chicago and his associates to fill up all the judicial vacancies 
for very practical political purposes? Was not this judicial 
election advertised all over the United States through the 
press? The fact that the movement was defeated by a vig- 
orous and expensive campaign which aroused the Chicago bar 
is to the credit of that bar, but it is not to the eredit of the 
system that the business of the courts and of the community 
should be interfered with by such elections. 

7. How are the campaign expenses paid in judicial elee- 
tions in these other states? Are the judges assessed? Is 
there a regular percentage of their salaries during a period 
of the term which goes to some political organization? How 
is it done? I do not pretend to know. Most political cam- 
paigns cost somebody something in an important election. 
The country has just been edified by much publie criticism of 
the recently seated senator from Michigan for spending too 
much money in his campaign. It has not been publicly stated 
how much money was spent by his opponent. Do we want to 
put the judiciary of Massachusetts in a position in which such 
expenditures and such criticisms of expenditures are invited? 

8. Turning now to Ohio, we have had some very direct 
evidence recently produced by Massachusetts men and also by 
a leading lawyer of Cleveland, Ohio, who addressed the mem- 
bers of the Massachusetts Bar Association at its annual meet- 
ing at New Bedford, last October. The judges of the Muni- 
cipal Court of Cleveland are elected for short terms. Two 
or three years ago, the chief justice of that court was tried 
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for murder in the second degree. The jury disagreed. He 
was tried a second time and acquitted. He was then found 
guilty of contempt for perjury, committed during the trial 
for murder. You will find the story told by Mr. Amos Burt 
Thompson in the January number of the ‘‘ Massachusetts Law 
Quarterly’’ for 1922, copy of which I will hand you. This 
dramatic incident, while it related to only one judge, stirred 
up such an agitation that a Citizens’ Committee was formed, 
of which Mr. Thompson was chairman, and they did a thing 
which is unique in the history of America. They invited 
men from different parts of the country to come to Cleveland 
and make a study of their system of administering justice. 
The subject of the criminal courts was assigned to two Massa- 
chusetts men. What did they find as to the practical working 
of an elective judiciary in the Cleveland Municipal Court? 
Mr. Smith has summarized it in a recent article, from 
which I quote: (Mass. Law Quart., August, 1921, pp. 185-6.) 


‘‘In the course of . . . electioneering the judges are 
foreed to speak and act in a manner inconsistent with 
and repugnant to any decent conception of judicial office. 
With the bogey of re-election constantly hovering in the 
foreground the covert pressure exerted by groups and 
organizations cannot be disregarded as it should be. The 
political lawyer with his control of votes becomes a man 
of importance, to be plaeated if possible. As his potential 
competitors at the next election who are off the bench 
are continually striving to create and develop their own 
influence in the community, the judge on the bench must 
do likewise. He must’ become known, his name must 
be seen in the papers, and therefore he gets an assign- 
ment to sit in the criminal sessions of the court because 
criminal cases have superior news value. The doing of 
justice forbids the granting or receiving of favors, but in 
an open election the judge must beg for votes and, after 
he has lost his private practice through years of service 
on the bench, he must beg hard. It is next to impossible 
to make an effective political speech without at least im- 
pliedly promising something to somebody. Such condi- 
tions destroy scruples and cause a progressive deteriora- 
tion from bad to worse, so that in Cleveland today we 
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find judges permitting the solicitation of campaign funds 
from lawyers who practise before them and the insertion 
of large paid advertisements of themselves in the papers. 
In one instance a judge has assumed to administer jus- 
tice in a court room adorned with political placards ureg- 
ing all those in attendance to vote for him. The method 
of selecting judges now obtaining in Cleveland puts a 
premium on self-advertisement and compels the eurrying 
of favor. It is detrimental to all parties concerned, and 
is thoroughly bad.’’- 

Turning to the address of Mr. Thompson, he says, 

‘We do find that there is particularly prevalent the 
baleful influence of the lawyer who practises more poli- 
ties than law. That is naturally more harmful in a com- 
munity where the elective system prevails.”’ 

Mr. Thompson produced a campaign ecard, which is repro- 
duced in the January number of the Quarterly on page 67, 
eopy of which I will hand to your committee. 

When one looks at that campaign ecard and considers the 
practical opportunities of self-advertising and mud-slinging 
which sometimes accompanies political campaigns for votes 
even in the Commonwealth of Massachusetts one naturally 
wonders what would happen in a judicial election in Massa- 
ehusetts. I think your committee will naturally ask your- 
selves whether it can possibly be for the interest of the people 
of Massachusetts to subject our judges to the ordeal of such 
a campaign, to foree them into polities, into the business of 
promising things which they have no business to promise di- 
rectly or indirectly and telling everybody what good judges 
they are and what a fine brand of Massachusetts justice they 
will administer, and you will ask yourselves whether it will 
be good for the people of Massachusetts or for the bar of 
Massachusetts to begin to think more than they do today 
about the political affiliations or obligations, or influences con- 
nected with our judges. 

9. Much of the eriticism before your committee as well as 
in the constitutional convention was directed at judges in 
the district courts or at special justices of those courts. But, 
is the elective system likely to make them any better? Is not 
the better course that of improving the district court system 
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in such a way as to make the work of those judges more im- 
portant, more responsible, more useful to the people of the 
Commonwealth and, therefore, more important and respon- 
sible in the eyes of the appointing power and of the judges 
themselves? Without intending to idealize the district courts 
or any other courts in Massachusetts, I submit that much of 
the difficulty with the district courts is not so much the fault 
of the judges as of the antiquated system which renders much 
of their work ineffective and wastes much of the judicial 
power that might otherwise be effectively used. 

10. There is another aspect of the question before you 
which is not always emphasized as it should be. It is particu- 
larly important upon any genuinely democratic theory of 
government that the people should be able to get the benefit of 
the best judicial capacity whenever and wherever it may be 
found, whether it is in a man who is sufficiently well known 
or ‘‘available’’ to be elected or not. One of the most serious 
objections to an elective system is that it absolutely shuts the 
door of the bench to those men whose habits, whose training, 
and whose tastes are such as not only to make them not 
available under an elective system, but prevent them from 
becoming candidates. There are many men who have helped 
to make the Massachusetts courts great who would not have 
sat on the bench under an elective system. It is not neces- 
sary to mention them all, but I will mention four: Chief Jus- 
tice Parsons, Chief Justice Shaw, Chief Justice Gray, and 
Chief Justice Holmes. The list could be enlarged by the 
addition of names of others, both among the living and the 
dead, but if your committee will consider carefully the his- 
tory of these four men whom I have mentioned, you will, I 
think, be satisfied that Massachusetts would never have had 
their services on the bench under an elective system. Par- 
sons was appointed without his knowledge, and accepted the 
position at a sacrifice of about three-quarters of his income.* 
Shaw did about the same.+ Gray and Holmes, both of whom 
were appointed later to the Supreme Court of the United 
States, were men whose training and habits as scholars were 

*For the story of Parsons’ appointment see Mass. Law Quart., May, 
1917, pp. 523-4; as to income see p. 538. 


+For the story of Shaw's appointment see Chase pp. 134-140; as to in- 
come see p. 131. 
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such that they would not have become candidates for an elee- 
tive position. Would Massachusetts have been better if these 
men had never appeared upon the bench? 

One of the speakers in support of this measure spoke of the 
appointive system with tenure during good behavior, as we 
have it in Massachusetts, as a survival of the monarchieal sys- 
tem of feudalism in England. But those who feel this way 
seem to forget that the tenure of judges during good be- 
havior did not come in England until the Act of Settlement in 
1700, and that, instead of being a monarchieal plan it was a 
great step taken to protect the English people against the 
Crown because, up to that time, the judges held their offices 
only during the pleasure of the King and it was through the 
power of removal that the Stuart kings had been able to dic- 
tate to the courts. The Act of Settlement did not apply in the 
colonies and it was because of this fact that one of the con- 
troversies arose immediately preceding the Revolution. When 
King George III undertook to pay the salaries of the Massa- 
chusetts judges, a dispute arose over this matter between 
John Adams and Gen. William Brattle, which is described 
in the May number of the Massachusetts Law Quarterly for 
1917, pages 397-398. John Adams demonstrated the fact that 
there was nothing in the commissions of the judges of Massa- 
chusetts at that time to prevent their removal by the Crown 
and that they were, therefore, in as dependent a position as 
the judges under the Stuart kings. Accordingly, the Massa- 
chusetts principle of an independent judiciary, instead of 
being a survival of a monarchical institution, was a recogni- 
tion of the principle which was established in England in 
1700, as one of the great steps in restraining the exercise of 
arbitrary power. The movement for the election of judges 
which swept over other states in the middle of the nineteenth 
century in the name of ‘‘democracy’’, merely restored the 
subservient condition of the political judges in England be- 
fore 1700. Massachusetts stood by the principles on which 
her character as a state is based. Shall she surrender them 
now? 

Some remarks of Dean Pound were referred to by one 
speaker in criticism of the action of some courts in other states, 
but Dean Pound cannot be used in support of an elective 
bench, for he appeared before the Judiciary Committee of 
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the Massachusetts legislature a few years ago and said that 
the people of Massachusetts did not know what an elee- 
tive judiciary meant, and that they ought to thank God that 
they did not have one. If any further and more recent evi- 
dence of Dean Pound’s views on this subject are desired, 
they can be found in his summary of the administration of 
the criminal law in Cleveland, Ohio, which appears as part 
of the Cleveland Survey, recently published.* 

The address of Ex-President Taft, now chief justice of the 
Supreme Court of the United States, delivered before the 
American Bar Association at its meeting in 1913 also may be 
read in connection with this subject. It will be found on 
pages 418-435 of the reports of the American Bar Associa- 
tion for that year. 

AN ANSWER TO THE CHARGE OF ‘‘ USURPATION BY THE Courts.”’ 

There is another kind of attack upon our judicial system 
in Massachusetts which is directed peculiarly at the Supreme 
Judicial Court. A prominent member of the bar has been 
quoted in support of this comment. It is said that our courts 
have usurped the power of declaring unconstitutional statutes 
passed by the legislature, and that such power ought not to 
be trusted to judges, that it was never intended to be trusted 
to judges and, if they are to have it, they should be subject 
to popular election. I appreciate the sincerity of the belief 
of many supporters of the measure before you in this point 
of view, but I submit that it is mistaken. The history of the 
subject in Massachusetts has been largely forgotten. It is 
common to say that the courts have usurped this power and 
that they follow in the footsteps of John Marshall, who is 
referred to as the first great usurper in this field. Those 
who say this seem to forget that it is not a question of power 
of the courts. It is a question of the duty of the courts. 

This duty was first proclaimed, developed, and established 
in Massachusetts as one of the central ideas of the Revolution 
a quarter of a century before John Marshall wrote the opinion 
in Marbury v. Madison. It is one of the hardest duties which 
the courts have to perform. It is a duty in which they assist 
the legislature to an inealeulable degree. The doctrine that 
acts of the legislature should be subject to the test of consti- 
tutional principles by an impartial, independent court, was 


*See also Mass. Law Quarterly for May, 1918, pp. 314-15. 
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the great contribution of James Otis to the history of Ameri- 
can law in his argument against the Writs of Assistance de- 
livered in the Old State House in 1761. This duty was writ- 
ten expressly into the last article of the constitution of 1780, 
where it has remained ever since. That article provides that 
the constitution shall be part of the ‘‘law of the land’’ and 
shall be ‘‘prefixed’’ to every edition of the laws of the Com- 
monwealth, thus making it the duty of every judge to read 
the constitution before he reads a single statutory word. In 
1782, the Supreme Judicial Court speaking through its first 
chief justice, William Cushing, expressly applied that con- 
stitution to a case before it involving the issue of slavery and, 
by that decision, ended slavery in Massachusetts. (See Mass. 
Law Quarterly for May, 1917, p. 487.) That decision has 
been generally forgotten in the discussions of constitutional 
law. Why is the picture of James Otis in the State House? 
That is not all. The movement for the formation of a state 
constitution after the Revolution received its main impulse 
from Berkshire County. The Berkshire County men, under 
the lead of Thomas Allen, refused to allow the highest court 
of the then-existing government to sit in Berkshire County 
until a constitution was formed which should be a test of 
legislation. The men in Berkshire County were afraid of 
being subjected to the unrestrained legislation of a body 
which met in the more populous eastern seaboard counties of 
the state. The movement for a constitution in Berkshire can 
have no meaning except that it should be the duty of the 
courts to apply the constitution directly as law and to test 
the validity of statutes in the light of constitutional principles. 
As I think you will see, when you consider it, instead of 
having usurped power in this respect, the American doctrine 
of constitutional law imposed this burden on the courts as a 
duty and this duty was first conceived and fully developed 
in the Commonwealth of Massachusetts. From this Com- 
monwealth, it spread throughout the nation. It is the great 
contribution of America and, to a considerable extent, 
of Massachusetts, to the science of government. That 
mistakes have been made here and there by this or that court 
in the performance of this difficult duty is doubtless true, but 
that does not lessen the fundamental importance of the duty. 
Certainly our Massachusetts court has generally been regarded 
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as one of the most enlightened in the performance of this 
duty. 

A sentence used by Ex-Governor Bates at a recent legis- 
lative hearing in describing the responsible powers of our 
Supreme Judicial Court and their relation to the future of 
the state has been twisted out of all perspective in some of 
the newspaper reports and in, at least, one editorial. It is 
true that the court has the decisive voice on constitutional 
questions so far as the interpretation of statutes and the con- 
stitution go, and when one looks at the court solely with that 
in view it is easy to attribute an exaggerated position to the 
Court. But, when we consider the wide range of legislative 
power in all its bearings, including the power to pass new 
statutes, to formulate and submit constitutional amendments, 
ete., it is obvious that the court merely performs one of sev- 
eral essential functions of government in our system, and it 
is a function which is becoming recognized in other parts of 
the world, rather than the reverse. Dean Pound has called 
our attention to the following facts: 


‘*__the American development of the common-law doc- 
trine of supremacy of law, in our characteristic institu- 
tion of judicial power with respect to legislation, however 
much assailed at home, is commending itself to peoples 
who have to administer written constitutions. In the 
reports of South American republics we find judicial 
discussions of constitutional problems fortified by cita- 
tions of American authorities. In the South African re- 
ports we find a court composed of Dutch judges, trained 
in the Roman-Dutch law, holding a legislative act invalid 
and citing Marbury v. Madison along with the modern 
civilians. Notwithstanding a pronouncement of the Privy 
Council in England, the Australian bench and bar insist 
upon the authority of Australian courts to pass upon 
the constitutionality of state statutes, and the Privy 
Council itself has felt bound to pronounce invalid a con- 
fiseatory statute enacted by a Canadian province. Even 
continental publicists are found asserting it a funda- 
mental defect of their public law that constitutional 
principles are not protected by an independent court of 
justice.’’ 
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The duty of the courts in regard to legislation was ex- 
pressly recognized in the I. and R. Amendment as applicable 
to legislation under that provision. 

If the members of the legislature would pause and consider 
for a moment what the situation might be if this duty in 
regard to statutes were not imposed upon the court and the 
legislature was left with absolutely unrestrained freedom of 
action, they would realize how great is the assistance ren- 
dered, not only to the people, but to the legislature itself in 
the performance of its difficult duties by our court, and the 
farsightedness of the men of 1780 in recognizing the impor- 
tance of this function in the plan of government which was 
then framed and adopted. 

In the long run, the court and its functions is, as it has 
been described from the beginning, in many ways the weakest 
of the departments of government from a political point of 
view, because the judges cannot defend themselves against 
attack and their only real power arises from the general 
soundness of their work and the general confidence and re- 
spect for the courts resulting from that work, as tested by 
its practical results over a long period of time. The general 
confidence and respect for the courts of Massachusetts results 
from the fact that most of their work has stood the test of the 
practical life of the community for over a century. 

Just as John Marshall and his associates stated in their 
opinions the ideas of government which held the nation to- 
gether during the Civil War—just as Chief Justice Shaw and 
his associates expounded the common law and constitutional 
law in such a manner and to such an extent as to convince 
succeeding generations of lawyers and stabilize the govern- 
ment of Massachusetts, so I believe our court today in its 
judgments in general is reflecting the sound instinets of the 
great body of people throughout the Commonwealth. Thomas 
Allen, the leader of the Berkshire Constitutionalists in 1776, 
stated the reason for the Massachusetts Constitution and for 
the function of the court in applying it, and it has never been 
stated more powerfully since that time. He said, as you will 
see on page 12 of the pamphlet submitted herewith: 


‘‘Every man by nature has the seeds of tyranny deeply 
implanted within him so that nothing short of omnipo- 
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tence can eradicate them. . . . The first step to be taken 

. is the formation of a fundamental constitution as 
the basis and groundwork of legislation. . . . Knowing 
the strong bias of human nature to tyranny and des- 
potism we have nothing else in view but to provide for 
posterity against the wanton exercise of power which 
cannot otherwise be done but by the formation of a 
fundamental constitution. . . . Let it not be said by 
future posterity that . . . we made no provision against 
tyranny among ourselves.”’ 


The meaning of this movement in Berkshire County, which 
Was a movement of laymen and not of lawyers, and the debt 
that we owe to Thomas Allen generally has been overlooked, 
but it is time that they were recognized again. The Massa- 
chusetts Constitution and indirectly the Constitution of the 
United States owe more to the initiative and power of state- 
ment of Thomas Allen than is generally realized. What he 
said has as much significance today as it had between 1776 
and 1780. 

Do the people of Massachusetts as a whole really believe 
that our judges today and during the past 140 years have 
been controlled by sinister influences? The public confidence 
and respect for the courts in this state certainly do not indi- 
cate that as the general opinion of the people. I might go on 
and refer to the great speech of Rufus Choate in the consti- 
tutional convention of 1853 in support of our Massachusetts 
system of judicial selection and tenure. (Reprinted in Mass. 
Law Quart., Jan., 1917, p. 221.) But I will close by quoting a 
passage from a striking and courageous speech by Hon. Fred- 
erick W. Mansfield in December, 1916, at a dinner of the Bos- 
ton University Law School Association. He said: 


‘*As one who has had some experience in the trial of 
so-called labor cases, I hope I may be pardoned if I ven- 
ture to say a personal word of commendation and ap- 
proval of the Supreme Judicial Court of Massachusetts. 
In this practically new and unexplored field our Supreme 
Court has probably penetrated further than any other 
civilized tribunal. In many of its decisions it has been 
most liberal in its views and in its treatment of the work- 
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man. In many cases it has laid down rules of law that 
have been and will be invaluable to organized labor. It 
has been most painstaking and careful, eminently fair, 
and absolutely fearless. It has lived up to the highest, 
noblest, and best traditions of Massachusetts, and no 
greater praise can be accorded to it. 

And surely the poorest and the humblest member of 
society needs just such a Court—needs a fearless ju- 
diciary. He needs able, honest, and strong judges far 
more than his more wealthy and more fortunate neighbor. 
The wealthy litigant can surround himself with eminent 
and high-priced counsel—the poor litigant must often 
be content with inferior counsel, or with none, in which 
ease he must depend entirely upon the judge. The ju- 
diciary is the best defensive bulwark of the weak against 
the encroachments of the strong, the powerful, and the 
selfish.’’ (See Mass. Law Quart., Jan., 1917.) 


And so, gentlemen, I ask you again to imagine yourselves 
in the presence of Chief Justice Shaw and to answer the 
question which he suggested to you, whether ‘‘cautious reason 
or the well-tried experiment of others’’ has ‘‘demonstrated’’ 
clearly to your satisfaction ‘‘the establishment of a judiciary 
wiser and more solid than our own?’’ 

F. W. GRINNELL. 


Nore ON THE FEepERAL ASPECT OF THE PROBLEM. 

The present movement for an elective judiciary in Massa- 
chusetts has two aspects. One is local. But there is also a 
broader issue, which is obscured by the local agitation and 
which few members of the Massachusetts bar realize. There 
is and has been for some years a well-defined movement, the 
ultimate object of which is to make the entire federal judi- 
ciary elective from the Supreme Court down. The Massa- 
chusetts judiciary and its history is the main fortification of 
the federal system which grew out of it. If the Massachu- 
setts system can be broken after 140 years of experience, the 
entire federal judicial system will be exposed to attack as it 
never has been exposed before. 

The only situation which would be comparable to it in our 





history is the period about 100 years ago when John Marshall 
and his court were under attack because Marshall was expound- 
ing those principles of the government created by the federal 
constitution which eventually held the Union together through 
the Civil War. In spite of the ferocious criticism and abuse 
which was directed at Marshall and his court, because of 
their opinions, the general soundness of the principles of gov- 
ernment which they explained stood the practical test of life 
and satisfied the American people during the growth of the 
country in the nineteenth century. Accordingly, the move- 
ment, which looms up in the background, for an attack on 
the federal judicial system which would threaten the stability 
of the entire structure of government must not be lost 
sight of. 


ELECTIVE JUDGES IN NEW YORK. 
Reprinted from Boston Transcript of Feb. 17, 1922. 

Being a citizen of New York, it is not my business to offer 
advice to the people of Massachusetts concerning the popular 
election of judges, but in my eapacity as secretary of the New 
York Short Ballot Organization, I once assembled some mate- 
rial on the working of the elective judiciary for the constitu- 
tional convention of 1915, and, accordingly, find myself 
somewhat dismayed at the thought that anybody in Massachu- 
setts could dream of picturing our elective judiciary as a 
desirable model. 

The facts are these: Our Court of Appeals is privately 
hand-picked by the highest leaders of the two political parties, 
who sometimes nominate the same candidate on both tickets, 
and sometimes do not. They do, however, handle these nomi- 
nations reverently, and our Court of Appeals is good. The 
people, however, have nothing whatever to do with that, and, 
except for some of the lawyers, the people are practically una- 
ware of the elections for this office. Not one voter in a hundred 
ean tell you on election day the name of the man he voted for 
for Court of Appeals, s trivial is the publicity and public 
attention! Of course it would be nice if the people would 
participate and play the part assigned to them, but they don’t, 
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and they never have and never will, so why be theoretical 
about it? 

Our Supreme Court is also good in character in the up-state 
and rural districts, outside the large cities, thanks to a good 
tradition, and the voters are somewhat more aware of the fact 
that such an office is being filled. In the cities of Buffalo, 
Rochester and New York City, neither the Supreme Court 
judges nor the county and municipal judges receive any at- 
tention from the rank and file of the people at all. Those 
offices are simply lost in the shuffle and stand or fall with the 
party ticket. These judges are mediocre, and are always 
drawn from political ranks, and the nominations are some- 
times seandalously bad. In which ease, it is almost impossible 
to attract enough attention to the issue to make any material 
difference in the party vote. They receive their flowers and 
congratulations before the election and frequently before the 
party primary ! 

It is usual for judicial nominees to make very large contri- 
butions to the party treasury, and to repay the party machine 
by distributing refereeships and other judicial patronage 
among the party workers. In one comparatively recent case 
on Long Island, the purchase of a judicial nomination from a 
political boss (for cash), landed the purchaser in State’s 
prison. The case caused no surprise here! In another case, 
in Brooklyn, a surrogate appointed the local boss to a very 
highly paid position; whereupon the boss nominated his 
superior for a higher court. 

From time to time, when a judge dies in his term, our 
governor appoints to fill the vacancy. We have had all kinds 
of governors, yet these judges that reach the bench by ap- 
pointment are universally agreed to be far above the average 
product of the elective system. Political reformers in both 
New York and other states having elective judiciary, are 
contending for change to the appointive system ; for example, 
the American Judicature Society, which isthe national asso- 
ciation of lawyers who seek improvement of the bench, and 
the National Municipal League, whose model constitution 
favors appointment. 

Massachusetts court decisions have a higher standard in 
courts throughout the United States than those from any 
other bench, and, among those who know about such things 
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it is universally agreed that Massachusetts leads the Union in 
the technical capacity and the probity of its judges. This, 
however, would not be the end of the case if there was any 
proof that the appointive judiciary was less in sympathy with 
popular opinion and the prevailing morality than elective 
courts; but the facts are that appointive judiciaries are more 
progressive and less bound to dead precedent than the com- 
paratively mediocre elective judiciaries. It was our elective 
Court of Appeals, for instance, that upset the workmen’s 
compensation act in the famous Ives ease, and it was an 
appointive Federal Court that sustained the principle! 

Here, in New York, we know by actual and frequent com- 
parison that the governor is more sensitive to popular criti- 
cism when he chooses a judge than the political machines are. 
It is easier for the people to control the character of the bench 
through a conspicuous and responsible governor than by 
competing with greedy political bosses in the slippery task 
of choosing every separate judge at the polls. 

Those who support elective judiciary in Massachusetts 
fondly imagine that putting judges on the ballot will result 
in their selection by the people. Alas! They are theorizing 
and ignoring a huge mass of contrary experience. 


RicHarp 8. CHILDs. 
New York, Feb. 15. 


Note. 


Perhaps Shakespeare is considered old fashioned today, but 
sinee he furnished much of the education of Abraham Lin- 
coln, we might turn to him, at least, in a spirit of antiqua- 
rian interest. And, when we learn of such practical details as 
those above set forth from other states, the question arises 
whether we want a system which would encourage judges to 


“Crook the pregnant hinges of the knee 
Where thrift may follow fawning.” 





THE NEW PLAN FOR CONTINUOUS CONSOLIDATION 
OF THE GENERAL STATUTES OF MASSACHUSETTS. 
By Honorable Bensamin Lonina Youn, Speaker of the House of 
Representatives. 

On April 6, 1916, Governor McCall approved Chapter 43 
of the Resolves of that year, entitled ‘‘Resolve Providing for 
a Consolidation and Arrangement of the General Laws of the 
Commonwealth.’’ On January 4, 1922, upon the convening 
of the General Court, the Secretary of the Commonwealth 
delivered to the President of the Senate and the Speaker of 
the House of Representatives two volumes, bound in buck- 
ram, with pages numbered respectively, exclusive of intro- 
ductory matter, 1 to 1291 and 1292 to 2873 and bearing the 
‘General Laws of Massachusetts 1921.’’ The 
next copies, as available, are being distributed to the jus- 
tices of the several courts and to other public officials, but 
before this article appears in print the entire issue should 
be on public sale. 


inscription 


The permanent index will not be ready for several months. 


The temporary index was placed on sale sometime ago and 
may be readily supplemented by the tables of disposition 
of the laws which are printed on pages CXIII to CCLVIII in 
Volume I of the General Laws. These tables are arranged 


in greater detail and completeness than in any previous con- 
solidation and enable the reader to find quickly the location 
of any section of the Revised Laws of 1902 and general 
statutes enacted thereafter. 

What has this consolidation cost the Commonwealth, the 
courts and the legal profession—in time, money and incon- 
venience? Nearly six years have elapsed since the original 
Resolve was approved by Governor McCall, an even longer 
time since its introduction in the General Court. The cost to 
the Commonwealth in money cannot yet be finally ascer- 
tained, but the total will be not less than half a million dol- 
lars net, exclusive of those expenses for which the Com- 
monwealth will be reimbursed through the public sale of 
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the General Laws. As to inconvenience—let the reader 
judge for himself. 

A brief history of the consolidation, a description of the 
methods adopted and the work accomplished by the Com- 
missioners appointed by the Governor and by the General 
Court and Committees thereof, with notation of dates and 
documents, appear in the Introduction printed in the first 
volume of the General Laws and hence need not be repeated 
here. 

The legal profession should realize that the main credit 
for the General Laws is due to the Commissioners and the 
able assistants employed by them. They were engaged in the 
task from May 1916 to December 1920, when this work, 
practically accomplished, was turned over to the General 
Court. And if this article contains a plan for future action 
which commends itself to the Legislature and the Bar, let 
it be known that the suggestion for this plan was originally 
conceived by one of the Commissioners, Mr. James Arnold 
Lowell. 

A general consolidation of the laws no matter how well 
done is bound to involve delay, inconvenience and expense. 
Can we avoid these objectionable features and still obtain the 
benefit of consolidated and revised statutes, reissued from 
time to time at convenient intervals? The new plan for 
continuous consolidation is believed to offer a remedy and 
has already been established by the Legislature. In January 
1921, at the opening session of the House of Representatives, 
the writer, in the capacity of Speaker of the House, urged 
this new plan as follows: 


‘*A general revision of the laws has just taken effect. 
This revision is the product of four years of labor at 
an expenditure of nearly half a million dollars. The 
work has been well done. At a time when these new 
general laws have not yet been fully printed and dis- 
tributed we might well refrain from all amendments 
which are not absolutely vital to the safety or welfare 
of the Commonwealth. 

Let us govern our work so that never again will a 
general consolidation and rearrangement of the laws be- 
come necessary. If all bills are enacted in proper form 
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we can make possible a continuing, annual revision, in- 
expensive and convenient. Adequate quarters and facil- 
ities have been provided for the legal counsel who advise 
the committees in the drafting of legislation. This 
will involve a slight additional expense, negligible how- 
ever when compared with the cost of periodic general 
revisions, a cost which can thus be obviated for the 
future. And we can bring to every court and law office 
in the state an incalculable saving of time, trouble and 
expense. I do not. at this time suggest any changes in 
the rules to accomplish this result. Experience will 
show what may be needed. I do, however, request that 
committees, before reporting bills to the House or Sen- 
ate, have them properly drawn and approved as to form 
and legality by the counsel to committees. This work, 
heretofore done in part by the Committee on Bills in the 
Third Reading, should be accomplished in the first stage 
of legislative progress.’’ 











At the opening of the session of 1922 the Speaker of the 
House referred again to this same subject as follows: 


‘‘Carrying out the suggestion made a year ago, all 
general laws passed at the last session were enacted 
in the form of amendments of or additions to the 
recent consolidation. If this custom is continued, as it 
should be, there will always be available one official 
compilation of all statutes of general application. This 
compilation can be reprinted at periodic intervals for 
the convenience of the bench and bar; but never again 
will a general revision be required. Thus will the danger 
of unintentional changes or omissions in the statutes be 
avoided and the Commonwealth never again be required 
to assume the expense, inconvenience and delay of a 
general revision of the laws. The standard, set in this 
regard by the General Court of 1921, will ever remain 
one of its most substantial achievements.’’ 
















As the suggestion of ‘‘continuous consolidation’’ has been 
somewhat misunderstood, a brief explanation should be made. 
There is no intention of printing each year a new revision 






143 


of the General Laws, nor is there any idea of abandoning 
the established Massachusetts custom of publishing from 
time to time a re-codification of all general statutes. The 
plan is that every act of general application—excluding, of 
course, all acts and resolves of local application or merely of 
temporary effect—shall be enacted as an amendment of or 
addition to the General Laws of 1921. This plan was carried 
out to the letter during the last session. Every general act of 
1921 can be clipped from the blue book and inserted in its 
proper final location among the General Laws as printed. 
In former years general acts were often passed without 
reference to existing statutes which related to the same sub- 
ject matter and without specific repeal of conflicting 
statutes. In fact it was often difficult to decide whether or 
not a repeal of existing statutory provisions was in- 
tended. The existence in the several blue books of many 
statutes, not codified or co-ordinated with the Revised Laws 
of 1902 and often containing conflicting provisions, made the 
task of consolidation and arrangement one of real difficulty. 
Such a state of affairs should not be permitted to recur. It is 
conceivable that the passage of an act might be desired 
reorganizing the state government which would, if the new 
plan were to be carried out, involve the amendment of so 
many sections of the General Laws that its correct prepara- 
tion would not be possible during the limited time of a legis- 
lative session. If this did occur and such an act pass, thus 
breaking down the plan, the necessary work should be done 
during the summer recess and a new amending act passed 
at the beginning of the next session which would correct 
every section affected by the former act. 

It may be a surprise to many lawyers to learn that the 
General Court has already provided adequate facilities for 
doing this work. At the extra session of 1920, called for 
the purpose of adopting the General Laws, the General Court 
enacted Chapter 640 of the Acts of last year entitled ‘‘An 
Act to provide for the continuous consolidation of the Gen- 
eral Laws.’’ This act now appears as Sections 51 to 55, in- 
elusive, of Chapter 3 of the General Laws. Provision is made 
therein for the appointment of permanent counsel to the 
Senate and House of Representatives. The law provides 
that said counsel shall ‘‘annually prepare a table of changes 
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in the general statutes, an index to the acts and resolves, 
and shall from time to time. . . . consolidate and in- 
corporate in the General Laws all new general statutes. 

shall assist members and committees of the Senate and House 
of Representatives in drafting bills . . . shall so far 
as possible draft all bills proposed for legislation as 
general statutes in the form of specific amendments of or 
additions to the General Laws. . . . may from time to 
time submit to the General Court such proposed changes or 
corrections in the general statutes as they deem necessary 


or advisable. . . . shall as early as practicable after pro- 


rogation file in the office of the state secretary a copy of all 
amendments of and additions to the General Laws, which 
shall be open to public inspection. ”’ 

These new offices are held by Mr. William E. Dorman, Coun- 
sel to the Senate, and Mr. Henry D. Wiggin, Jr., Counsel to 
the House of Representatives. Mr. Dorman, a graduate of Har- 
vard College 1898 and Harvard Law School 1901, served in 
the House of Representatives in 1907, 1908, and 1909 and was 
in 1915 appointed as Counsel to Senate Committees, a posi- 
tion somewhat similar to that which he now holds, by the 
Honorable Calvin Coolidge at that time President of the 
Senate. Mr. Henry D. Wiggin, Jr., a graduate of Harvard 
College 1900, and Harvard Law School 1902, was for 
more than three years associated with the Commissioners 
during the recent consolidation, and was recommended to the 
Speaker by the Commissioners for appointment to this new 
office. It is expected that in future years these legislative 
counsel will be able to do all the legal work necessary for 
recess committees and commissions which in the past have 
frequently been obliged to retain the services of outside 
lawyers. The writer expects that during the present session 
an act will be passed requiring all heads of departments and 
other public officials to submit their recommendations for 
legislation to the Senate and House Counsel before Decem- 
ber 1, and obtain their approval as to matters of form and 
phraseology. 

The writer knows from experience the difficulties of a 
general consolidation. His service in the House of Repre- 
sentatives from 1916 to date, covers the entire period of the 
re-arrangement of the General Laws. Together with former 
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Senator Augustus P. Loring and former Representative 
Essex 8S. Abbott, he served on the committee of three estab- 
lished by Chapter 86 of the Resolves of 1920 to take over 
the work of the Commissioners and to prepare the revision of 


the General Laws for final printing and distribution. He 
most earnestly suggests that the members of the Bar co- 
operate with the plan for continuous consolidation. All new 
legislation suggested by the Bar Association or by interest- 
ed individuals should be originally drafted in such form and 
with such notations of chapter and section that if passed it 
would automatically take its proper place in the General 
Laws. 

No general consolidation should ever be needed in the 
future. At convenient intervals of ten years or thereabouts, 
the official copy of the laws corrected each year by the 
Counsel to the Senate and House of Representatives, with a 
permanent index also corrected to date, can be issued at 
comparatively slight expense to the Commonwealth and 
with little delay or inconvenience to members of the Bench 
and Bar. If the plan suggested is carried through success- 
fully, the General Courts of 1920 and 1921 will have to their 
credit a substantial and permanent improvement in legisla- 
tive method—an important step forward in the mechanics 
of lawmaking. 





WHY NOT A LOOSE LEAF EDITION OF THE GEN- 
ERAL LAWS WITH ANNUAL NEW PAGES—A 
SUGGESTION FOR CONVENIENCE WHILE THE 
TYPE IS STILL STANDING. 


The foregoing article by the Speaker of the House explains 


a distinct advance which has been made in legislative practice. 
Can we not go still further and add to the edition of bound 
volumes of the General Laws and of the annual Blue Books, 


which are to be issued and which are needed for constant 
use, a loose leaf edition to be issued at a reasonable price for 
those who wish one? 

There seems to be no reason as the state has the plates for 
the General Laws why such a loose leaf edition could not 
be arranged for now and thus enable those who wish to have 
one in their offices to get it. Thereafter, the additional pages 
for such an edition containing the annual consolidated sec- 
tions could be printed and distributed so that libraries and 
courts and those members of the bar who wished for one 
could have an up-to-date volume of the General Laws in 
addition to the key volume at the State House which is 
described in the foregoing article by Mr. Young. Such an 
edition thus kept up might be of great convenience, even 
although the annual consolidation work described by Mr. 
Young did not receive the formal confirmation of legislative 
action. Whether it would be advisable that the practice of 
such annual confirmation should grow up is a question which 
probably would answer itself in time. It need not be dis- 
cussed now. 

The only purpose of the present note is to suggest that 
since we have the plates from which to print, the courts, the 
bar, the legislature, and the public should be given the benefit 
of the opportunity by making it possible for those who wish 
it to obtain a copy of a loose leaf edition. The art of loose 
leaf binding has now advanced to a point in which loose 
leaf books can be prepared with little danger of tearing of 
the pages, even when they are in constant use. 

It is suggested that those members of the bar who favor 
such a plan as likely to prove convenient communicate 
promptly with Hon. Benjamin Loring Young, Speaker, House 
of Representatives, State House. F. W. G. 





THE ELIGIBILITY OF WOMEN FOR PUBLIC OFFICE 
UNDER THE CONSTITUTION OF MASSACHUSETTS. 


The right to vote was conferred upon women by the 
Nineteenth Amendment to the Constitution of the United 
States, which provided as follows: 


‘‘The right of citizens of the United States to vote 
shall not be denied or abridged by the United States or 
by any state on account of sex. Congress shall have 
power to enforce this Article by appropriate legislation.’’ 


As was said in the Opinion of the Justices of the Supreme 
Judicial Court, rendered March 31, 1921, 237 Mass. 591, ‘‘the 
adoption of this amendment by its inherent force struck from 
the Constitution of this Commonwealth the word ‘male’ 
wherever it occurred as a limitation upon the right of the 
citizen to vote.’’ 

The incidental effect of this amendment has been a mat- 
ter of some doubt. One of the principal questions is, whether 
as a consequence women are now entitled generally to hold 
public office in this Commonwealth. This question is one 
of the State Constitution and State Law, and in order to 
remove the doubt so far as the Legislature had power to 
remove it, it was enacted at the session of the General Court 
of 1921 as follows: 


‘*Women shall be eligible to election or appointment 
to all state offices, positions, appointments and employ- 
ments except those from which they may be excluded 
by the Constitution of the Commonwealth. . . .’’ 


Statute 1921, Chap. 449, See. 3. 


The same statute made similar provision in Section 4, 
with respect to county officers. 

The practical result of this statute was merely to empha- 
size the doubt. Entirely apart from the question of the 
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desirability of the election or appointment of women to pub- 
lie office — a matter as to which there may be varying views 
according to varying circumstances in connection with dif- 
ferent offices — it cannot be doubted that the principal ques- 
tion of law is one of public importance, which should be 
authoritatively settled without delay. In the ease of elee- 
tive offices in particular, the period allotted to a political 
campaign does not permit a final decision in a litigated case 
until the question has ceased to be material, and officers in 
charge of nominations and elections are forced to act with- 
out any certain guide. The Governor has wisely recom- 
mended that an opinion be requested of the Justices of the 
Supreme Judicial Court, by whom alone the question can be 
determined. The General Court, however, has before it 
various bills which involve the subject, and the following 
brief review and discussion of the principles involved is pre- 
sented! in the hope that it may prove of some assistance to 
those charged with their consideration.” 

The Attorney-General of the Commonwealth in an opinion 
given July 20, 1921, has advised that women are excluded 
by the Constitution from election as representatives to the 
General Court. The Supreme Court of Maine, on the other 
hand, has reached a contrary conclusion as to all Constitu- 
tional offices, under a Constitution which does not differ 
materially from ours. Opinion of the Justices, 113 Atl. Rep. 
614; 119 Maine, 603.° 

Prior to the Nineteenth Amendment it was the view of our 
Supreme Judicial Court that women were excluded from 
holding any Constitutional office. This conclusion had been 
expressly reached only with respect to the offices of Justice 
of the Peace and Notary Public, but the reasoning of the 


11 wish to express my obligation to Myer Israel, Esq., of the Suffolk Bar, 
without whose aid, particularly in the matter of historical research, this 
paper could not have been written. 


“This discussion is concerned only with constitutional offices. As to of- 
fices created wholly by the Legislature there can be no doubt that the 
Legislature has full power to define the qualifications as it sees fit—a 
principle which furnished one ground for the Opinion of the Justices hold- 
ing that women could serve on school committees. 115 Mass. 602. 

3A similar conclusion is reached by the Attorney-General of Pennsyl- 
vania with reference to the eligibility of women under the Constitution of 
that State for the office of Clerk of Courts of County Sessions. December 
22, 1920. 
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Court would doubtless have applied to all Constitutional 
offices.* 

The Nineteenth Amendment of course said nothing about 
the right of women to hold office. If, therefore, the Consti- 
tutional disqualification was of so fixed a character that it 
remained unchanged regardless of changes in the political 
status of women, or if the changes in their political status 
were insufficient to result in a change in this particular, then 
the Constitutional disqualification remained, and the Attor- 
ney-General was perfectly right in his opinion. 

The view that the Constitutional disqualification was 
of so fixed a character that it must remain unaltered by sub- 
sequent changes in the political system is one not lightly to 
be adopted. A Constitution may best serve its purpose of 
preserving and maintaining the fundamental rights and lib- 
erties of the people by being so framed and so construed 
that its provisions shall be fundamental and general, un- 
hampered by too rigid connection with conditions which 
may be temporary or accidental.4“*” An implied limitation — 
and we are here dealing wholly with an implied provision — 
may doubtless result from facts and conditions existing 
when the Constitution was framed, but such a provision 
may be affected both by subsequent changes in the frame of 
the Constitution, and by changes in the facts and conditions 
to which it may be supposed to apply. It would be a short- 
sighted view of an implied limitation to hold that it imposes 
a specific implication applying for all time to a specific 
state of facts, rather than a general implication, applying 
to a subsequent state of facts only so far as required by the 
general principle upon which the implication is based. 

The Supreme Judicial Court followed the wise and states- 
manlike course in dealing with the State Constitution in con- 
nection with the implied disqualification of women as jurors. 

~ 4Opinion of the Justices, 165 Mass. 599. 7 ai 
Opinion of the Justices, 150 Mass. 586. 
Opinion of the Justices, 107 Mass. 604. 
See also Opinion of the Justices, 160 Mass. 586. 
Opinion of the Justices, 122 Mass. 594. 
Opinion of the Justices, 115 Mass. 602. 
Robinson's Case, 131 Mass. 376. 

4*A’’: “We must never forget,’’ said Chief Justice Marshall, ‘that it is a constitution 
we are expounding.’”’ M’Culloch v. Maryland, 4 Wheat, 316, 407. See also Legal Tender 


Case 110 U. S. 421, 439; Marcus Brown Holding Company v. Feldman, 269 Fed. 
306, 315. 
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Opinion of the Justices, March 31, 1921, House Document No. 
1477; 237 Mass. 591. This disqualification was held to have 
resulted from the political status of women previously exist- 
ing, and to have ceased when women received the suffrage. 
From a historical review of the situation the Justices con- 
cluded that ‘‘it is a constituent element of the trial by jury 
preserved by the Constitution that jurors be selected from the 
body of the electorate’’; that no other particular provision 
relative to the qualifications of jurors was made by the Con- 
stitution ; and that ‘‘a ehange by an amendment to the Con- 
stitution in the qualifications of the electorate such as that 
wrought by the Nineteenth Amendment by its own force 
authorizes the General Court to make a corresponding 
change in the qualifications of jurors.’’ 

Of course jurors are not public officers in the strict sense ; 
they are citizens drafted for a public service; and the rea- 
soning of this opinion does not apply to public officers with- 
out some modification. The opinion nevertheless establishes 
that there may be a Constitutional disqualification, or a dis- 
qualification resulting from a principle implied in the Con- 
stitution, which ceases to exist or to apply upon the subse- 
quent change of the Constitution in a particular upon which 
the implication, or its application, was based. Perhaps the 
result is to be reached by holding that there never was a 
Constitutional disqualification of women as such, but rather 
an implied general principle excluding from jury service 
all persons not full members of the electorate. 

A further question is suggested by the opinion, as to 
whether the termination of such a disqualification is auto- 
matic, or whether further legislation by the General Court 
is required or permitted. This question I shall postpone for 
the moment, and shall first consider the effect of the suffrage 
amendment upon the right of women to hold office under 
the Constitution itself. 

The important inquiry is one of historical fact: How far 
are the right to vote and the right to hold public office inter- 
related, and how far does the one necessarily follow from 
the other? The Attorney-General assumes that the two are 
totally distinct. The Supreme Court of Maine holds that the 
right to hold public office is necessarily implied from the 


right to vote. The true answer must depend upon a his- 
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torical review of political institutions in Massachusetts, as 
to which I can attempt merely a summary. 

The rights of women at common law are thus stated in 
Robinson’s Case, 131 Mass. 376, 377: 


**By the law of England, which was our law from 
the first settlement of the country until the American 
Revolution, the Crown, with all its inherent rights and 
prerogatives, might indeed descend to a woman or to an 
infant; but, under the degree of a queen, no woman, 
married or unmarried, could take part in the govern- 
ment of the state. Women could not sit in the House of 
Commons or the House of Lords, nor vote for members 
of Parliament, 4 Inst. 5. Countess of Rutland’s case, 
6 Rep. 52 b. Chorlton v. Lings, L. R. 4 C. P. 374, 391, 
392. They could not take part in the administration of 
justice, either as judges or as jurors, with the single 
exception of inquiries by a jury of matrons upon a sug- 
gestion of pregnancy. 2 Inst. 119,121. 3 Bl. Com. 362. 
4 Bl. Com. 395. Willes, J., in L. R. 4 C. P. 390, 391. 
And no ease is known in which a woman was admitted 
to practice as an attorney, solicitor or barrister.’’ 


The common law, however, is of little aid in the present 
discussion, except as modified by the doctrine and usage of 
Colonial and Provincial days. In England, even an approxi- 
mation of universal male suffrage was not achieved until 
the Reform Bill of 1832, and the common law of England 
relating to the eligibility of women for public office had 
long crystallized on wholly independent grounds. 

From the earliest Colonial days, both in the Plymouth 
Colony and the Massachusetts Bay Colony, the right to vote 
and the right to hold public office were fundamental and 
inseparable rights of all freemen.5 These rights resulted 





‘The following publications may be referred to for the Colonial and 
Provincial laws: Shurtleff, Records of Massachusetts (1628-1686) in five 
volumes; Ancient Charters, Colonial laws and Province laws of Massachu- 
setts Bay, published by order of the General Court, Boston, 1814; Brigham, 
The Compact, with the Charter and Laws of the Colony of New Plymouth, 
Boston, 1836; Bradford’s History of Plymouth Plantation; Louis A. Froth- 
ingham, A Brief History of the Constitution and Government of Massachu- 
setts, 1916; Hazard, Historical Collections, 1794; Shurtleff and Pulsifer, 
Records of Plymouth Colony, Boston, 1855-1861. 

The three publications first referred to have been selected for purposes 
of citation, and will be cited in abbreviated form as follows: Shurtleff, 
Records; Ancient Charters; Brigham, Compact. 
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automatically from the fact of full membership in the self- 
governing body. The freeman, admitted as such to the gov- 
erning society, was the franchised man. He alone could 
vote for the higher offices, and he alone (with exceptions 
only in ease of minor offices) could hold public office.® 

In 1636 the freemen of Newbury were fined by the Gen- 
eral Court of Massachusetts for choosing and sending to 
**This Court’’ a deputy ‘‘which was noe ‘ffreeman’.’’? 

The freemen in the Massachusetts Bay Colony determined 
for themselves the qualifications of their own membership, 
and these qualifications were in part property qualifications 
and in part religious qualifications.® 

Occasional restrictions on the right of freemen to hold 
office were attempted, as in the law enacted in 1663 excluding 
from the office of Deputy to the General Court attorneys 
practising in inferior courts, and a law which apparently 
remained in force until 1664, excluding from the chief civil 
offices all persons not ‘‘members of our churches.’’8 

These restrictions appear, however, to have been incidental 
and did not impair the general recognition of the funda- 
mental rights of freemen. 

As the colony became more complex, town government de- 
veloped, and the right to vote for local offices and the right 
to hold local offices were extended to non-freemen having 
qualifications somewhat similar to those of freemen, and in 
similar manner non-freemen having a vote in town affairs 
became eligible for jury duty.’ 

No one but a freeman, however, could ever vote for, or be 
elected, deputy or any other chief general officer in the Massa- 
chusetts Bay Colony. 

*Brigham, Compact, 37, 42, 156, 241, 256 ff.; Proceedings of the General 
Court of New Plymouth. November 15, 1636, June, 1638, July, 1669, General 
Laws (1671), Chap. I, Sec. 1., Chap. V, Title I, Secs. 1, 2, 3, 5, 6, 7, Title 
III, Sec. 1; Ancient Charters, 8, 9, 10, 105-109; Colony Charter of 1628; 
General Laws, Chap. XL; 1 Shurtleff Records, 118, 161, 174, 188; Proceed- 
ings of General Court of Massachusetts Bay, May 14, 1636, September 3, 
1635, May 25, 1636, March 9, 1637. 

71 Shurtleff Records, 174; Proceedings of the General Court, May 25, 1636. 

8Ancient Charters, 9; Colony Charter of 1628; 1 Shurtleff Records, 87; 
Proceedings of General Court, May 18, 1631; 4 Shurtleff Records, Part II, 
87, 117, 118, 221; Proceedings of General Court, October 20, 1663, August 3, 
1664. May Session, 1665. 

°*3 Shurtleff Records, 109; Proceedings of General Court, May 26, 1647; 


5 Shurtleff Records, 306; Proceedings of General Court, March 16, 1681; 
Ancient Charters, 195, 196; General Laws (1670) Chap, XCVI, Sec. IV. 
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A significant characteristic of many of these Colonial laws 
is that the right to vote and the right to be elected are often 
referred to in the same law, and often in the same sentence 
or phrase, as if the two were interdependent.?° 

The situation in the Plymouth Colony was, with slight 
variation, the same. The freeman was the franchised man. 
He alone could vote for the higher offices; and no further 
qualification for office was required except that the officer 
be a freeman.!! 

The principal differences between the two colonies are 
that at Plymouth the right to vote for deputies was extended 
to non-freemen having qualifications similar to those of 
freemen, but that even in local town government, non- 
freemen could not hold the office of Selectman, although if 
duly qualified they were given the right to vote. Non- 
freemen were, however, eligible as jurors, constables and 
perhaps other minor offices.!* 

The variations from the central conception appear to have 
been as unimportant at Plymouth as at Massachusetts Bay. 
At both colonies the government was by the freemen, who 
held the right to vote and to hold office by reason of their 
membership in their self-governing society. It is in the 
local town governments of Massachusetts Bay that we find 
the clearest indication of the transition from government by 
the body of freemen to government by all the duly qualified 
inhabitants, and here we find that the right to vote for local 
office and the right to hold office go hand in hand. The fa- 
miliar conception of government continues; the qualified 
inhabitants of the town are becoming in substance if not in 
form the freemen of their town with all the recognized rights 
incident thereto. 

In 1691, the Massachusetts Bay Colony and the Plymouth 
Colony, together with the Province of Maine and certain terri- 
tory lying farther east, were united as the ‘‘ Province of Mas- 
sachusetts Bay’’ under a Crown Charter much less liberal 


Shurtleff Records, Vol. 3, 109, Vol. 4, Part II, 221; Vol. 5, 306; Proceed- 
ings of General Court, May 26, 1647, May Session, 1665, March 16, 1681; 
Ancient Charters, 195-196; General Laws (1670) Chap. XCVI, Sec. IV. 

uBrigham, Compact, 37, 63, 93, 157, 159, 229; Proceedings of General 
Court, November 15, 1636, June, 1638, June, 1651. 

“Brigham, Compact, 42, 63, 138, 139, 256 ff.; Proceedings of General 
Court, November 15, 1636, June, 1638, June, 1662; General Laws (1671) 
Chap. V, Title I, Sec. VI, Title III, Sec. I, Chap. VI, Chap. VII. 
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than the previous Colony Charter of Massachusetts Bay. The 
significance of the provincial period is greatly diminished by 
the fact that the qualifications of officers and electors are 
largely controlled by the strict terms of the charter super- 
imposed by the Crown.!® 

By the charter the higher offices are now appointed by 
the Crown. The most important office elected by popular 
vote is that of deputy to the General Court, who must be a 
freeholder ‘‘from time to time elected or deputed by the 
major part of the freeholders and other Inhabitants of the 
respective towns or places.’’ But no one may vote for 
deputy who has not a freehold estate of the value of forty 
shillings or other estate to the value of forty pounds sterling. 

The twenty-eight counsellors or assistants are chosen by 
the General Court from ‘‘the inhabitants or proprietors of 
land within’’ the various territories. 

The term freeman has now disappeared. The successors 
of the freemen are now a larger group known as ‘‘Inhabi- 
tants.’’ It is not believed, however, that the charter de- 
stroyed the general theory of government of the colonists 
or that the inhabitants were not still regarded, broadly 
speaking, as members of a self-governing society, exercis- 
ing their full rights of membership as theretofore practised 
to the fullest extent permitted by the Crown and by the 
charter. 

The charter allowed little latitude for legislation as to 
qualifications either for charter offices or for electors having 
the right to vote under the charter. 

In 1692 it was enacted that no one should be chosen as 
juror who had not a freehold worth forty shillings or other 
estate worth fifty pounds— a provision almost identical with 
the charter qualifications of voters for deputies. 





In the same year a slightly lower property qualification 
was provided for voters for the election of selectmen and 
other town officers, and this provision was continued and 
regulated by subsequent legislation. 

Certain officers such as highway surveyors and commis- 


%Ancient Charters, 27 ff. Charter. 

4Ancient Charters, 221; Province Laws, Chap. I, Sec. VIII (1692). 

MAncient Charters, 248, 544, 545; Province Laws, Chap. XV, Sec. IV 
(1692), Chap. CCXTIX, Sec. I, Sec. IV (1742). 
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sioners authorized to hold a Court of Chancery, were re- 
quired to be freeholders.1¢ 

As to many other minor offices it is provided only that the 
incumbents shall be ‘‘able and discreet’’ or ‘‘fit’’ or ‘‘meet’’ 
persons.1? 

Under the charter itself no special qualifications were 
required of officers appointed by the General Court or by 
the Governor. 

During the provincial period it is apparent that the prac- 
tice with respect to voters, and the practice with respect to 
office holders did not precisely correspond in the matter of 
property qualifications. Subject to any variation in prop- 
erty qualifications, however, it cannot be doubted that all of 
the inhabitants as members of the political community re- 
tained the traditions of freemen and asserted the equal 
right to vote and to hold office so far as permitted by the 
Crown. 

When the Constitution of Massachusetts was framed the 
freemen of earlier days had long since disappeared. The 
body politic had become the ‘‘Inhabitants”’ or ‘‘People’’ of 
the entire Commonwealth. The conception, however, of the 
‘*Inhabitants”’’ as a self-governing political body remained, 
and no aliens were admitted to their numbers. As was said 
in an Opinion of the Justices, 7 Mass. 523, 525, ‘‘As the 
supreme power rests wholly in the citizens, so the exer- 
cise of any branch of it ought not to be delegated by any 
but citizens, and only to citizens.’’ Or, as said in a later 
opinion, ‘‘The electors and elected alike must be citizens 
of the Commonwealth.’’ Opinion of the Justices, 122 Mass. 
594, 595. And the word ‘‘Inhabitants’’ in the original Con- 
stitution was construed accordingly. 

Without quoting at length the various clauses of the 
‘Declaration of the Rights of the Inhabitants,’’ which 
forms the first part of our Constitution, we may note that the 
people are declared to have ‘‘the sole and exclusive right of 
governing themselves’’; that all power resides originally 
in the people and is derived from them, that their magis- 


%Ancient Charters 267, 275; Province Laws, Chap. XXIII, Sec. 1 (1693), 
Chap XXVI, Sec. II (1693). 

“Ancient Charters, 270, 332; Province Laws, Chap. XXIV, Sec. I (1693). 
Chap. LXI, Sec. V (1699). 











156 


trates are their substitutes and agents, accountable to them; 
and that the people have the right, in such manner as they 
may establish by their frame of government, ‘‘to cause their 
publie officers to return to private life.’’ All these pro- 
visions appear to contemplate that the inhabitants are gov- 
erned by persons chosen from among themselves, and with- 
out higher or different fundamental qualifications. Articles 
IV, V, VIII. 

Particularly significant are the provisions of Article IX, 
that ‘‘All the inhabitants of this Commonwealth, having 
such qualifications as they shall establish by their frame of 
government, have an equal right to elect officers, and to be 
elected, for public employments.’’ 

Here the rights of electing and being elected are stated 
as equal, and the same assumption appears in the provisions 
of Part II, Chap. I, See. II, Art. II: ‘‘And to remove all 
doubts concerning the meaning of the word ‘inhabitant’ in 
this Constitution, every person shall be considered as an 
inhabitant, for the purpose of electing and being elected into 
any office or place within this state, in that town, district 
or plantation in which he dwelleth or hath his home.”’ 

On the other hand, property qualifications were prescribed 
for electors, with higher property qualifications for Gov- 
ernor, Lieutenant-Governor, Senators and Representatives. 
For these officers there were other varying requirements 
as to length of residence, and a requirement as to the Gov- 
ernor and Lieutenant-Governor that they should declare 
themselves to be of the Christian religion. Part II, Chap. I, 
Sec. IT, Act V, See. IIT, Art. III; Chap. II, See. I, Art. II, 
See. II, Art. I. 

The right to vote for Senators was conferred upon ‘‘the 
freeholders and other inhabitants of this Commonwealth 
qualified as in this Constitution is provided’’; Part II, Chap. 
I, See. II, Art. I; the right to vote for representatives was 
conferred upon ‘‘every male person being twenty-one years 
of age’’ with certain qualifications as to property and 
length of residence. Part II, Chap. I, See. III, Art. IV. 
The qualifications of electors for Governor and Lieutenant- 
Governor were the same as in the case of Senators and 
Representatives. Part II, Chap. II, See. I, Art. IIT, See. II, 
Art. I. 








Pg Se eee 


neinite. cl 








¥ ene 


a all 








157 


The property qualifications of electors and of officers were 
early abolished, and with them disappear the last substan- 
tial distinctions in the qualifications of voters and of public 
officers. Amendments III, XX, XXIII, XXXII, XXXIV. 

Two other amendments may be referred to (both subse- 
quently altered) in which a literacy test and a naturalization 
provision were added as conditions both of the right to vote 
and of the right to hold office. Amendments XX, XXIII. 

It cannot be denied that a perfectly tenable argument 
may be made to the effect that the right to vote, although 
closely connected with other political rights, was a separate 
and distinet right, and that no one of the various political 
rights followed from the other as a necessary consequence. 
Some support for this argument may be gained from the 
practice during the provincial period, and from the pro- 
visions of the original Constitution itself, prescribing higher 
property qualifications for certain offices than for electors. 

More in accord with the conception of the body politic 
as a society of citizens possessing full political rights except 
in so far as they themselves may have submitted to a limi- 
tation, is the view that the right to vote and the right to 
hold office are alike the rights of all citizens, not as separate 
and distinct rights, but as manifestations or incidents of 
their membership in the body politic. Such was clearly the 
conception of the rights of the freeman of colonial days. 
Such is undoubtedly the present day conception of the rights 
of all the people under our ‘‘government of the people, by 
the people, and for the people.’’ And such, it is believed, 
was the conception of the rights of the Inhabitants when 
the Constitution was framed. The inhabitants or citizens 
had fundamentally complete rights of membership in the 
body politic, with all the incidents of membership, which 
rights remained ready to assert themselves in their fullness 
the moment any disqualification to which the people had 
submitted themselves should be removed. 

Even under this view it may of course be urged that the 
right to vote was merely one incident of full political rights, 
and that a grant of the right to vote does not confer that 
complete membership in the body politic of which all other 
political rights are incidents. This argument, however, fails 
to recognize the dominating power of this incident, which 
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was in truth the most fundamental manifestation of full 
political rights. It is hardly conceivable that the grant of 
so fundamental a right in connection with a public corpora- 
tion or body politic should not import a grant of full mem- 
bership in that body. 

To put the case from a slightly different angle, women 
have always been at least qualified members of the body 
politic. They have always been citizens. They are full 
members of the body politic except as limited by the Consti- 
tution. Their one express disqualification has been from 
voting, and this disqualification has now been removed. 
Their full political rights may therefore assert themselves, 
except in so far as some implied disqualification persists. 

We may now turn to a brief consideration of the opin- 
ions of the Supreme Judicial Court dealing with the right 
of women to hold office under the Constitution with a view 
to determining how far their disqualification is absolute, and 
how far the implied Constitutional provision is susceptible 
of interpretation similar to that adopted with respect to 
women as jurors. 

These opinions have dealt expressly with the eligibility of 
women for appointment as Justice of the Peace and Notary 
Public.18 

The office of Justice of the Peace is treated in these opin- 
ions as a judicial office. The office of Notary Public, while 
not a judicial office, is nevertheless a Constitutional office. 
The conclusion that women were disqualified under the 
Constitution is said to result from the law of Massachusetts 
when the Constitution was framed, from the whole frame 
and purport of the instrument itself, from the history and 
nature of the office, and from universal understanding and 
unbroken practical construction and usage. These reasons 
are equally applicable to Constitutional elective offices. They 
are applicable, with very slight modification, to the position 
of jurors. 

The frame and purport of the Constitution itself have now 
been changed by Constitutional amendment. The other con- 
siderations, such as the law of Massachusetts when the Con- 


Opinion of the Justices, 107 Mass. 604. 
Opinion of the Justices, 150 Mass. 586. 
Opinion of the Justices, 165 Mass. 599 
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stitution was framed, and considerations of history and 
usage, are no more conclusive in the light of the Constitu- 
tional amendment than in the case of jurors. So far as the 
nature of the various civil offices at the present day is con- 
cerned, it can hardly be held under present conditions that 
there is any civil office which a woman, if otherwise quali- 
fied and duly appointed or elected, is, as a matter of law, in- 
competent to fill. 

The better view would seem to be that the implication of 
a Constitutional disqualification of women for public office, 
and the considerations upon which it was based, were 
founded mainly if not wholly upon the assumption that 
women were not full members of the body politic and were 
expressly debarred from voting. This view was probably 
reinforced by the common law limitation of women’s civil 
rights and their supposed domination by their husbands. 
The civil disabilities of women have long since disappeared, 
and, if the view is correct that they are now full members 
of the body politic, with all the rights incident thereto, ex- 
cept in so far as an implied Constitutional disqualification 
persists, there remains no basis for the implied disqualifica- 
tion. Perhaps the implied Constitutional provision may be 
more accurately stated, not as a disqualification of women 
as such, but of all persons not full members of the body 
politic and not entitled to vote. 

It is believed that the opinions of the Supreme Judicial 
Court should not be interpreted as having held that a spe- 
cific provision was implied in the Constitution in so many 
words that ‘‘women shall be disqualified from holding pub- 
lie office,’’? and any such decision would hardly have com- 
ported with sound methods of interpretation of so funda- 
mental an instrument as a Constitution. What has been 
held is that there has existed by implication in the Constitu- 
tion a general principle which would be violated under 
existing conditions by the appointment of a woman to a 
Constitutional office. It may well be held under present condi- 
tions that there is no principle implied in the Constitution 
which would now be so violated. 

It is true that the opinions relating to Justices of the 
Peace and other appointive offices have not been expressly 
based upon the absence of voting rights. Nevertheless the 
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part which women may take in the government has been re- 
ferred to and relied on, and the underlying effect of woman’s 
political status cannot have failed to be controlling. It is 
very unlikely that the Court would have reached the con- 
clusion which was reached if women had then possessed 
full voting rights; for even in Colonial days only a full free- 
man could vote for all the chief officers. 

To recur to the Opinion of the Justices dealing with the 
eligibility of women for service as jurors, the conclusions 
there reached may be paraphrased, with slight modification, 
as applying to all Constitutional offices. It is a constituent 
part of the qualifications of those holding office under the 
Constitution that they be chosen from the body of the elec- 
torate. There is at the present day no higher qualification 
for officers than there is for voters, and while during the 
provincial period and under the Constitution as originally 
framed, certain property qualifications were required higher 
than those required of the electors, these qualifications were 
not of such a character as to impair the fundamental con- 
ception that all electors were potentially qualified to hold 
public office. It follows therefore that a change by an 
amendment to the Constitution in the qualifications of the 
electorate, such as that wrought by the Nineteenth Amend- 
ment, by its own force authorizes the appointing or electing 
power to appoint or elect women to public office under the 
Constitution. 

If there is any distinction between the various offices the 
strongest cases in favor of the rights of women are the cases 
of elective offices, for, as has already been pointed out, the 
Declaration of Rights confirms to the inhabitants their equal 
right to elect officers and to be elected for public employ- 
ments, as if the two rights were interdependent. 

If it should be determined that the Constitutional disqual- 
ification of women for public office no longer exists, the 
question arises whether legislation is required in order that 
their rights may become effective. 

In the Opinion of the Justices, 165 Mass. 599, 601, it is 
said: ‘‘If the qualifications for the office are prescribed by 
the Constitution the Legislature can not change them. If 
the qualifications are not prescribed by the Constitution, 
although the tenure and mode of appointment are, there 
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has been some question whether the Legislature can pre- 
seribe the qualifications. But the solution of this question 
in any particular case depends upon the construction of the 
particular clauses of the Constitution involved, as well as 
the whole frame and purport of the Constitution.’’ 

If by reason of the Nineteenth Amendment the Constitu- 
tional disqualification is merely removed, it might be con- 
tended that the qualifications of public officers remain not 
specifically provided for, and that the Legislature may con- 
trol the extension to women of the right to hold public 
office. Such a conclusion is not to be anticipated. The 
character of the change is one which should be made, if at 
all, by interpretation of the Constitution itself. The entire 
frame of our government imports as a necessary inference 
that all citizens of full age, not otherwise disqualified by 
the Constitution, shall have the right to hold public office, 
and if the disqualification is removed from a group of citizens 
in other respects possessing full political rights, the extension 
of the right to hold office should be automatie by force of the 
Constitution itself. If, on the other hand, the Constitutional 
disqualification of a group of citizens imposed by the Con- 
stitution itself is not fully removed by express or implied 
change in the Constitution itself, its removal can hardly 
be permitted in the exercise of any powers which the Legis- 
lature may have over the qualifications of public officers. 
In the case of jurors, where the manner of selection has 
always been regulated by legislation, further legislation was 
naturally held to be required. Similar considerations would 
apply to military service in ease it should be held —as is 
perfectly possible — that women were now liable for such 
service. In the case of elective or appointive offices how- 
ever, no legislation is required. While there appear to be 
no Constitutional qualifications except as to literacy and 
length of residence, and the requirement of citizenship, the 
electors on the one hand and the appointing power on the 
other have no need of legislative aid. 

As to the offices of Governor and Lieutenant-Governor 
and other elective state offices, the voters appear to be the 
sole judges of qualifications. As to members of the General 
Court, each branch is sole judge of the qualifications of its 
members. <As to judicial and other Constitutional ap- 
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pointive offices, the appointing power appears to be the sole 
judge of the qualifications. 

With respect to all such offices the change, if it has taken 
place, is automatic and requires no legislation. The only 
legislation required, therefore, is in ease of provisions of 
the statutes governing the details of election or appoint- 
ment to office, such as the primary and election laws, as to 
which care should be taken that provisions are not per- 
mitted to remain on the books which may be construed as 
limited to men, in accordance with the law in force at the 
time they were enacted. If in the course of such legisla- 
tion the Legislature should go beyond the strict necessities 
and declare the rights already confirmed to women by in- 
terpretation of the Constitution itself, there appears to be 
no substantial objection to so doing, and such declaratory 
provisions would be of service for the information of per- 
sons charged with the duty of administering the law. 

One word should be said in conclusion as to the special 
aspect in which the main question is presented in connec- 
tion with the eligibility of women as members of the Gen- 
eral Court. ‘‘The Senate shall be the final judge of the 
elections, returns and qualifications of their own members, 
as pointed out in the Constitution.’’ ‘‘The House of Rep- 
resentatives shall be the judge of the returns, elections and 
qualifications of its own members, as pointed out in the 
Constitution.’’ Constitution Part II, Chap. I, See. II; Art. 
IV., Sect. IIT, Art. X. As the Supreme Judicial Court has 
said, the power of either branch of the Legislature to be the 
judges as to their own members is not limited to the par- 
ticulars enumerated. ‘‘They are judges in other respects, 
in all respects.’’ Hiss v. Bartlett, 3 Gray, 468, 472, 475. 
Their decision expelling a member cannot be scrutinized or 
reviewed by the courts. Their decision is conclusive. In 
like manner it must be deemed that their decision admitting 
a woman as a member, or refusing such admission, or in 
any manner determining the qualifications of a member, is 
conclusive both as to matter of fact and matter of law. On 
similar grounds, the Attorney-General has given as his 
opinion that women may be elected members of Congress 
because Congress has so determined. Each branch of the 
General Court may determine for themselves whether 
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women may be elected to membership; and upon this par- 
ticular point the opinion of the Justices of the Supreme 
Judicial Court, if asked for at this time, would be advisory 
as to a question which they may never have occasion or juris- 
diction to consider and determine for the purpose of a strictly 
judicial decision, and upon which a decision by the appro- 
priate branch of the General Court would be controlling. The 
responsibility for a final decision rests upon each branch of 
the Legislature, and the decision of either branch could be 
manifested by standing rule as well as by action in a partic- 
ular case. The desirability, however, of maintaining a prac- 
tice which shall preserve uniformity in this respect among 
elective offices will doubtless be generally recognized by both 
branches of the General Court. 


JOHN G. PALFREY. 
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CONSTITUTIONAL THINKING NEEDED FROM 
WOMEN LAWYERS. 


The proposed new feminine amendment to the Constitution 
of the United States which has not yet apparently been sub- 
mitted to Congress, but which is the subject of vigorous econ- 
troversy among women’s organizations, shows the immediate 
need of sound constitutional thinking from the women lawyers 
of Massachusetts and of every other state in the Union. The 
practical situation appears from the following brief extracts 
from an article by John Walker Harrington in The New 
York Times of January 22, 1922: 


‘‘Now for the suffrage war after the suffrage war. 
While thousands of conservative women protest against 
the launching of a new and extreme equal rights amend- 
ment, the radicals, led by the National Woman’s Party, 
are championing it for all they are worth. In the fight 
the National Woman's Party is headed by Miss Alice 
Paul, Vice-President, in the absence of Mrs. O. H. P. 
Belmont, the President. 

Although on the face of it the proposed amendment 
looks innocent enough, there are economists and thinkers 
who believe that it will work inealeulable harm to women 
themselves... Woman, who hitherto has been exempt from 
many disagreeable things, and has had tender treatment 
on account of physical constitution, is likely to be deprived 
of these freely accorded privileges if she attempts to take 
too much i straining for a literal equality. Of course, 
at this present writing (Jan. 18) the bill calling for the 

eemendment to the national Constitution has not been 
offered, but it is likely to be put on the legislative ways 
at any time. 

Here is the latest form of the fateful group of sentences 
which they who would press on to ‘complete suffrage 
victory,’ as they eall it, would have ineorporated with 
the Nineteenth Amendment that was hailed as the palla- 
dium of women’s rights. 

Section 1. No political, civil or legal disabilities or in- 
equalities on account of sex, or on account of marriage, 
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unless applying alike to both sexes, shall exist within 
the United States or any place subject to their jurisdic- 
tion. 

Section 2. Congress shall have power to enforce this 
article by appropriate legislation. 

At first glance it would seem that the proposed amend- 
ment would have to do only with such material things as 
houses and lots and dowers. But on the second thought, 
numerous organizations of women have risen with one 
accord and disapproved. 

Among them is the National Consumers’ League, which 
for thirty years has fought to give woman certain priv- 
ileges and exemptions in the industries because of her 
physique and of her obligations to posterity. The organi- 
zation has issued a brief prepared by its well-known 
leader, Mrs. Florence Kelly, with the assistance of Felix 
Frankfurter of Harvard University and of Bernard 
Shientag of this city, who has been counsel to the United 
States Department of Labor. . . .”’ 

If we are to keep on amending the Constitution of the 
United States to accommodate the ideas of every reformer and 
theorist about society and government, male or female, we 
are likely to find that the ‘‘uplift’’ movement upon which we 
have started consists of lifting ourselves by our boot straps. 
Instead of the balanced dual form of government established 
by the Federal Constitution, the basis of which was the 
principle of local self-government which has given us forty- 
eight separate laboratories in which to try experiments instead 
of all making our mistakes together at the same time, we 
shall have a hopeless mess. 

The proposed women’s rights amendment was discussed 
recently by Professor Ernst Freund, (Am. Bar Assoc. Jour- 
nal, Dee., 1921, p. 658). He concludes: ‘‘The Constitution is 
not a fit instrument to reform complex civil relations. It can 
proclaim a principle of equality, but it ought to leave it to the 
legislature to work it out.’’ 

Another practical discussion on this subject is in the Feb- 
ruary number of the same Journal, pages 105-107, entitled 
‘*Statutory Changes in the Legal Status of Women.’’ This 
concludes: ‘‘ Whatever may be the opinion as to the advis- 
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ability of a blanket bill in the states, the differences in the 
several states in respect to the property and personal rights 
of women, such as the varying dower systems as contrasted 
with the community property system in the west, make it 
evident that the burden of legislating to secure equality for 
women should not be put on Congress. Social, racial, eco- 
nomic conditions vary greatly in the different sections of this 
continent, so that where a national issue is not involved, it 
is surely wiser to allow local communities to adjust their own 
social institutions to their own ideas of their own needs.”’ 
F. W. G. 
Rurus CHOAtE ON ‘‘CONSERVATION.”’ 

The attention both of men and women lawyers is called to 
some words of Rufus Choate. This passage is quoted with a 
full realization that the rising generation does not quite relish 
the style of oratory which was prevalent in Choate’s day, but 
those who read it sympathetically with a desire to understand 
a serious message from the past expressed with all the profes- 
sional enthusiasm and vivid personal force of a master of 
American advocacy will find that Rufus Choate said some- 
thing worth remembering today. In the course of an address 
to lawyers and law students on July 3, 1845, he said: 


‘*May it not one day be written, for the praise of the 
American Bar, that it helped to keep the true idea of the 
State alive and germinant in the American mind; that it 
helped to keep alive the saered sentiments of obedience 
and reverence and justice, of the supremacy of the 
reason of the law over the fitful will of the individual 
and the crowd; that it helped to withstand the pernicious 
sophism that the successive generations, as they come to 
life, are but as so many successive flights of summer flies, 
without relations to the past or duties to the future, and 
taught instead that all — all the dead, the living, the un- 
born — were one moral person, — one for action, one for 
suffering, one for responsibility, — that the engagements 
of one age may bind the conscience of another; the glory 
or the shame of a day may brighten or stain the current 
of a thousand years of continuous national being? Con- 
sider the profession of the law, then, as an element of 
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conservation in the American State. I think it is nat- 
urally such, so to speak; but I am sure it is our duty to 
make and to keep it such. . . . I speak in the general, of 
course, not pausing upon little or inevitable qualifications 
here and there, — not meaning anything so absurd as to 
say that this law, or that usage, or that judgment, or that 
custom or condition, might not be corrected or expunged, 
—not meaning still less to invade the domains of moral 
and philanthropic reform, true or false. I speak of our 
general political system; our organic forms; our written 
Constitutions; the great body and the general adminis- 
tration of our jurisprudence; the general way in which 
liberty is blended with order, and the principle of pro- 
gression with the securities of permanence; the relation 
of the States and the functions of the Union, —and I 
say of it in a mass, that conservation is the chief end, the 
largest duty, and the truest glory of American states- 
manship.’’* (Life & Writings, Vol. I., pp. 417-19.) 


Any man or woman, who may read this passage and who is 
habitually annoyed by any mention of the word ‘‘conserva- 
tism’’ in any sense but who is enthusiastic over the idea of 
‘‘eonservation’’ as applied to natural resources or in other 
directions, will please notice that Mr. Choate used the word 
‘*eonservation’’ as applied to the intellectual and moral re- 
sourees of mankind, and that he was not talking of the ‘‘stand- 
pat’’ ‘‘conservatism’’ which forms so popular an epithet for 
political purposes from time to time. 

F. W. G. 


*In reading such passages, the following comments, written in 1882, on 
the orators of the early nineteenth century may entertain, as well as 
enlighten as to the causes of change in oratorical style: 


“The future Websters and Choates will use fewer words, and they 
will say more. If those wonderful men were of our present time, 
they would still persuade us and overcome us, but it would be with 
less of a flourish. . . . The younger men [of to-day] have a range 
of knowledge and a kind of training which the oldest generation now 
at work has lived in ignorance of. In the days when the chief read- 
ing was English literature, the Latin and Greek classics, the Bible, 
the Constitution, and pamphlets on political parties of the United 
States, it was not only comparatively easy for an orator to know 
what his audience would respond to, but it was sure that if they 
listened at all they would at least admire a familiarity with those 
few fields of learning which were not only admitted, but claimed 
on all sides to be the Elysian fields of a happy intellectual life. 
Such reading, also, was directly stimulating to the ready and grace- 
ful utterance of a few ideas in the midst of abounding sentiment” 
(Am. Law Rev. February, 1882, p. 190.) 








THE REASON FOR APPEARANCE OF THE ‘‘REAR- 
RANGEMENT”’ OF THE CONSTITUTION IN THE 
GENERAL LAWS AND AN EXPLANATION OF 
THE CAPTION UNDER WHICH IT IS PRINTED. 

The General Laws which took effect January 1st, 1921 are 
now printed and ready for distribution. The reason for the de- 
lay, as is generally known, was the litigation before the Su- 
preme Judicial Court over the question as to what document 
should be printed as the ‘‘state constitution.’’ 

The earlier story of the controversy in regard to this ques- 
tion has been told from time to time in this magazine (See 
Vol. IV, 116, Feb. 1919; Vol. IV, 309, August 1919; Vol. V, 
No. 2, Feb. 1920; H. 993 and S. 243 and discussion pp. 18-20 
and pp. 86-91). After the Advisory Opinion of the Justices 
in February, 1920, rendered to the Governor and Council to 
the effect that the constitution of 1780 and its amendments 
was, and that the ‘‘ Rearrangement’’ was not, the constitution, 
and after the legislature rejected the proposal to submit the 
‘‘Rearrangement’’ to the people, as an ‘‘amendment,’’ the 
competition between the two documents arose again in connec- 
tion with the printing of the General Laws. At the special 
session of 1920 the legislature passed a resolve (Chapter 86) 
as follows: 


‘RESOLVE PROVIDING FOR THE PRINTING OF THE 
GENERAL LAWS. 

“* Resolved, that a joint special committee, to consist of 
one member of the Senate, to be appointed by the presi- 
dent, and two members of the House of Representatives, 
to be appointed by the speaker, be authorized to employ 
such assistants as it may deem necessary, who shall, 
under its direction, prepare for the printers the Gen- 
eral Laws of the Commonwealth enacted at the present 
session of the general court, and likewise under its di- 
rection shall examine and correct such proof sheets 
thereof as it may be found necessary to print. The said 
committee is also authorized to provide for a suitable 
introduction to the General Laws, the preparation of 
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tables showing the disposition made of the Revised Laws 
and of the general statutes passed since the enactment 
of the Revised Laws, marginal notes indicating the statu- 
tory history of the various sections of the General Laws, 
together with citations of court decisions, the completion 
of the index of the General Laws, and the printing of 
the Federal and State constitutions in the first volume of 
the General Laws.’’ (Approved December 14, 1920.) 


The members of this committee were Hon. Augustus P. 
Loring of the Senate, and Hon. B. Loring Young and Essex 
S. Abbott, Esq., of the House. The story of the controversy 
is briefly told by this committee in the Preface to the Gen- 
eral Laws as follows: 

‘*Messrs. Abbott and Young, acting upon the advisory 
opinion of Justices of the Supreme Judicial Court, 233 
Mass. 603, voted to print the Constitution of 1780, with 
its amendments, as the State Constitution. Mr. Loring, 
being of opinion that the Rearrangement of 1919 should 
be printed as the State Constitution, brought the matter 
before the Supreme Judicial Court on a writ of manda- 
mus, which was argued by special assignment on April 
25, 1921. <A reseript of the court, dated August 8, 1921, 
decided that the Constitution of 1780, with its various 
amendments, and not the Rearrangement of 1919, is the 
State Constitution. The laws could not go to press until 
this question was decided. Since then the work has gone 
forward as fast as conditions would permit. 

‘The committee has decided to print the Rearrange- 
ment of the Constitution, as provided in Article 158 
thereof and in accordance with the following dictum in 
the opinion of the Justices, 223 Mass. 603, 611: 

‘The rearrangement of the Constitution is an im- 
portant instrument. It purports to present in uni- 
fied form and in logical sequence the existing and 
operative provisions of the Constitution. It possesses 
all the sanctions naturally flowing from the cireum- 
stances attendant upon its origin, composition, adop- 
tion, approval and ratification. Doubtless its con- 
venience and accessibility are its abundant justifica- 
tion.’ 
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‘*In printing the State Constitution and the Rearrange- 
ment, the proofs have been compared with the original 
documents, and the original wording and punctuation 
have been followed.’’ 


As the appearance of the rearrangement printed before the 
State Constitution in the first volume of the General Laws 
may surprise some and may perhaps be misunderstood by 
others, the attention of the bar is called to the caption under 
which the rearrangement appears and to the differing views, 
which still persisted after the decision of the court, on the 
question whether the document had to be printed as a con- 
venient document, although it was finally decided not to be the 
Constitution. The caption under which the document is 
printed is as follows, the type being reproduced as nearly as 
practicable. 


THE REARRANGEMENT 


OF THE 


CONSTITUTION OF THE COMMONWEALTH. 


ADOPTED BY TIE CONSTITUTIONAL CONVENTION OF 1917, AND RATIFIED 
BY THE PEOPLE NOVEMBER 4, 1919. THIS INSTRUMENT HAS BEEN CON- 
STRUED BY THE SupREME JopIcIAL CourT NOT TO BE THE CONSTITUTION 
OF THE COMMONWEALTH. If IS PRINTED HERE WITH MARGINAL REFER- 
ENCES TO CORRESPONDING ARTICLES OF THE CONSTITUTION OF THE COMMON- 
WEALTH AND ITS AMENDMENTS, WHICH CONTROL IN CASE OF DIFFERENCE. 
SEE OPINION OF THE JusTICES, 233 Mass. 603, AND LoriInG v. YOouNG, 
DECIDED AvGust 8, 1921. 


The foregoing caption appears on page XXIII. Then follows 
a digest or table of contents covering about four pages. Then 
on page X XVII appears a second caption as follows :— 


A CONSTITUTION 


FORM OF GOVERNMENT 


Che Commonwealth of Massachusetts. 
[ REARRANGEMENT. | 
This second caption is followed by the text of the ~ Rear- 
rangement.’’ 
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In the Manual of the General Court for 1920 and for 1921, 
the Constitution and its amendments are printed first with a 
table of contents and index, and the rearrangement is then 
printed under the caption, 

“THE REARRANGEMENT OF THE CONSTITUTION 
SUBMITTED BY THE CONSTITUTIONAL 
CONVENTION 
and 


Ratified by the People November 4, 1919.’’ 
Then follows a table of contents and then the heading, 


‘*A CONSTITUTION 
or 
FORM OF GOVERNMENT 
for 
THE COMMONWEALTH OF MASSACHUSETTS. 


[Rearrangement.]’’ 


In the Acts and Resolves of 1920, the Constitution and 
Amendments are printed first with an index, then follows a 
blank page containing the following: 

“THE REARRANGEMENT OF THE CONSTITUTION 
SUBMITTED BY THE CONSTITUTIONAL 
CONVENTION AND RATIFIED 
BY THE PEOPLE 
at the 
STATE ELECTION, NOVEMBER 4, 1919”’ 


The next page is blank and then the rearrangement is 
printed under the following heading, 


A CONSTITUTION 


or 
FORM OF GOVERNMENT 
for 


THE COMMONWEALTH OF MASSACHUSETTS. 


[Rearrangement. ] 
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The same is true of the Acts and Resolves of 1921 with the 
addition of a slip, pasted in at the beginning of the rearrange- 
ment, reading as follows: 


*“As to the effect of the ratification of the Rearrange- 
ment of the Constitution by the People, November 4, 1919, 
see Opinion of the Justices, 233 Mass. 603, and Loring v. 
Young, decided August 8, 1921.”’ 


In the course of a discussion of the subject, it was sug- 
vested that the form of caption under which the rearrange- 
ment was printed in the Manual for the General Court and in 
the Blue Book above mentioned was seriously misleading in 
that such caption suggested that the rearrangement had some 
undefined legal character resulting from the ratification by 
the voters at the polls on November 4, 1919, and that it was 
unfortunate that any such suggestion should result from the 
manner of printing the document, as there was not sufficient 
basis for such a suggestion either in the Advisory Opinion of 
the Justices or in the opinion of the majority of the court, 
which judicially decided that the original Constitution and its 
amendments still form the Constitution of the State. 

When the question arose of printing the rearrangement first 
in the General Laws before the Constitution and its Amend- 
ments, instead of after, as it had appeared in the Manual and 
in the Blue Books, this question assumed still greater prae- 
tical importance, for there was much more likelihood of mis- 
understanding and confusion if the document appeared first 
without any adequate explanation of its nature. It was sug- 
gested that such a course would be contrary both to the spirit 
and the letter of Art. XI, Chap. 6, which requires that, 
‘‘printed copies’’ of the Constitution 


‘ 


‘shall be prefixed to the book containing the laws of this 
Commonwealth in all future editions of the said laws.’’ 


The substance of the differing views expressed as to the 
printing of the document appears in the following extracts 
from certain correspondence on the subject. One view was, 


‘‘The duties of the committee are . . . ministe- 
rial. It has no authority to define or describe the rear- 








rangement and the court cannot confer such authority. 

If the committee has such authority the jurisdiction of 

the court is confined to compelling it to exercise such 

authority in ease of refusal or neglect to do so, or, pos- 

sibly, to restraining it from describing the Rearrangement 

as something which it is not. It can not direct how the 

> committee shall define or describe the Rearrangement, ex- 

, me cept in this negative fashion. The order in which the 

rearrangement shall be printed is . . . within the 

exclusive control of the committee. . . . ‘‘Though not 

the constitution, it must be regarded, it seems to me, 

as part of the fundamental law, in other words, as con- 

stitutional in its character. Even as an index or a Re- 

arrangement pure and simple it must, it seems to me, be 

so regarded. <As a part of the fundamental law, in other 

words, of the constitution, the committee must print it 

just as it is, eaption and all. The committee has no more 

authority to omit or change the caption, than it has to 

omit or change any other part of the Rearrangement. It 
has no authority to edit the Rearrangement.’’ 





The opposite view, in answer to the foregoing suggestions, 
was expressed as follows, while the duties of the committee are 
: clearly ministerial, 


‘*T fail to see any basis of authority for the committee 
to print the rearrangement at all except by a wide 
stretching of the authority to index and supply explana- 
tory material in a preface or marginal notes or foot- 
notes.”’ 


One of the briefs filed with the Supreme Judicial Court in 
support of the continued existence of the original Constitu- 
i tion and its amendments contained the following statement: 


° 

‘‘This brief maintains the proposition that it is clear 
beyond any reasonable doubt that the Constitution of 
1780”’ ete., ‘‘still remains as the Constitution’’ and ‘‘that 
the rearrangement . . ._ has no Constitutional char- 
acter or force whatever.”’ 
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After referring to this passage, the writer continued, 


‘*T believe that is clearly the judgment of the majority 
of the court as demonstrated by the opinion. I have not 
yet seen any attempt to answer the last paragraph of the 
attorney-general’s brief that, as it is not the Constitution 
and is not a law, there is no authority to print under the 
resolve. There is no halfway place between the Consti- 
tution and a law from which it can get legal force of any 
kind.”’ 

Accordingly, ‘‘all the benefit in the way of convenience 
may be obtained by printing the document practically as 
a footnote with some . . . unmistakable caption 

that the legislature could authorize that to- 
gether with any other editing that might be considered 
advisable; that it is ‘unthinkable’ that the legislature 
could not authorize the editing of the document as the 
Constitution is amended from time to time or omit it, or 
that it should be necessary to amend both documents, 
which might be suggested as it was last year if the posi- 
tion above quoted is correct. I do not believe the opinion 
of the court leaves any such position open and, if the 
committee is to print the rearrangement on the expressed 
ground of its having some legal character, rather than 
a convenient explanatory footnote open to editing and 
to be kept up to date from time to time, I think the mat- 
ter should go before the court again to avoid any such 
ambiguous situation. 

I think if you will reconsider you will see that I must 
be right in denying the existence of any ‘twilight zone’ 
between or outside of a Constitution and a law from 
which this document can derive any legal character 
whatever.”’ 


In connection with the views above expressed, a petition 
for mandamus was prepared for the purpose of again bring- 
ing the matter before the court if it seemed necessary to avoid 
serious constitutional confusion. This petition was never filed 
because in the opinion of the person by whom it was drawn, 
the ultimate caption decided upon by the committee was prob- 
ably sufficient to avoid serious confusion in view of the fact 
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that it not only specifically referred to the opinions of the 
court, but specifically called attention to the fact that there 
were differences between the language of the rearrangement 
and the original language of the Constitution and its amend- 
ments, and that the latter controlled in case of difference. 

The writer of this note is aware that in the minds of a 
good many members of the bar, many of whom probably have 
not read and considered the rearrangement with any particu- 
lar care, the controversy over the two documents seemed a 
nuisance, in that it delayed the publication of the General 
Laws, which was inconvenient. Fully appreciating this nat- 
ural reaction of busy practitioners who, like most of us, do not 
read the Constitution until they have to, I eall their attention 
to the discussion, in the various briefs, of substantial differ- 
ences in language between the rearrangement and the Con- 
stitution and amendments. One of the points in the argu- 
ment before the Supreme Judicial Court related to these 
differences, one argument in favor of the substitution of the 
rearrangement as the Constitution being that, because of 
these substantial changes, the rearrangement must be a new 
Constitution or nothing; and one argument against the rear- 
rangement being that, as these substantial changes in language 
and meaning had not been reported to the convention or con- 
sidered by that body or by the people as amendments and 
as the effect of some of the changes was obviously not noticed 
by some of the framers of the document, it was clear that the 
convention and the people never intended to wipe out their 
existing Constitution as a whole and substitute a new docu- 
ment containing these changes. 

It is of special importance that the bar should understand 
at the outset the historical relation between the two docu- 
ments, which they will find printed at the beginning of the 
General Laws, because, while it is true that much of the 
eareful and publie-spirited work which was put into the 
preparation of the rearrangement by the sub-committee of the 
convention doubtless will prove conveniently useful, yet, the 
printing of this document as a sort of a digest or headnote 
in the General Laws, in addition to the original Constitution, 
is an experiment which may, or may not, ultimately prove as 
useful as is expected. It is not generally known by the bar 
that this is not the first time that the Massachusetts Consti- 














tution has been codified or ‘‘re-arranged’’. The experiment 
was tried to some extent in 1844 and the printing 
of the document was abandoned in 1855. The recorded story 
of this earlier experiment, which was called to the attention 
of the Supreme Judicial Court in one of the briefs, is re- 
printed here for the information of the bar. 





THE Story oF LUTHER CUSHING’S REARRANGEMENT OF 1844. ( 
At the end of the preface to the report of the proceedings 
and debates of the convention of 1820, first published in 1853 
from the original reports of the Boston Advertiser, there 

appears the following note: ; 
**In 1844, Hon. Luther S. Cushing prepared a draft of 
the Constitution of Massachusetts by striking out the 
annulled or obsolete portions of the instrument and in- 
serting the amendments in their proper places. This 
draft has been usually printed since that time as the 
Constitution. It fully answered the purpose for which 
it was designed, viz., ‘for the convenient use of those who 
desire to ascertain what the existing provisions of the 

Constitution are, without the trouble and labor of tracing  - 

them historically from the original instrument through 

all the various amendments.’ Its use, however, is likely 

to cause confusion, when a particular article or chapter 

is referred to, if the reader does not distinctly bear in 

mind its character.’’ 





‘*Luther Cushing was one of the enthusiastic supporters of 
the codification movement in the 30’s. He was one of the 
editors of the American Jurist, in which a considerable 
amount of the literature of the codification movement ap- 
peared. He was a member of the special commission of 1836 
appointed by Governor Everett to consider the question of 
ecodifying the common law (see I Mass. Law Quarterly, pages c= 
323 to 328). It is not surprising, therefore, that his interest 
in the codification extended to the Constitution, although 
there were at that time only eleven amendments. 

His attempt, however, was not as ambitious as the present 
rearrangement. The work was described in the ‘ Advertise- 
ment’ which forms a preface to the supplements to the Re- 
vised Statutes which were published in consolidated form in 
1844, again in 1849, and again in 1853, as follows: 
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‘The Constitution has been revised by striking out the 
annulled or obsolete portions of that instrument, and by in- 
serting the amendments in their appropriate places. This 
revision is intended for the convenient use of those who de- 
sire to ascertain what the existing provisions of the Consti- 
tution are, without the trouble and labor of tracing them his- 
torically from the original instrument through all the various 
amendments. Those who wish to investigate any constitu- 
tional provision, in the manner last mentioned, will find the 
original instrument, together with the first eleven amend- 
ments, prefixed to the Revised Statutes, and the twelfth and 
thirteenth amendments in the present volume. This revision, 
at the time of its first publication, was examined by John G. 
Palfrey, Esq., then Seeretary of the Commonwealth, whose 
certificate to its correctness is appended to the instrument.’ 

The Constitution as thus arranged and printed had the fol- 
lowing note printed in brackets at the beginning, directly 
under the caption : 


‘All those parts of the Constitution which have been 
annulled, or become obsolete, are left out, and all the 
new provisions contained in the amendments are inserted 
in the places where they belong,’ 


with the following certificate at the end: 


‘I hereby certify, that I have examined the foregoing 
revision of the Constitution, and find that the same em- 
bodies the original instrument and all the amendments. 


JoHN G. Paurrey, Secretary.’ 


Beginning with 1847, and continuing each year to and in- 
eluding 1855, the Rules and Orders of the House of Repre- 
sentatives contained this consolidated document, with the 
following note: 


‘The Constitution of Massachusetts, as here published, 
is the revision of that instrument, prepared by Hon. L. S. 
Cushing, one of the Justices of the Court of Common 
Pleas, for the supplements to the Revised Statutes, pub- 
lished by the State printers, Messrs. Dutton & Went- 
worth, by whose permission it is now printed, for the use 
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of the legislature, only in connection with the Rules and 


, 99 


Orders of the House of Representatives. 


Apparently in 1855 and thereafter the legislature came to 
the conclusion that it was more convenient on the whole and 
less confusing to have the original document alone with its 
amendments following in their chronological order. At all 
events, Mr. Cushing’s document passed out of use, and was 
not continued as other amendments were added. 

The only printed suggestion as to the reason for the dis- 
continuance appears in the note to the preface of the report of 
the proceedings of the convention of 1820 already quoted. 
That note was prepared by Nathan Hale and Charles Hale, 
the editors of the debates. One of them, Nathan Hale, was the 
editor of the Advertiser, from which the reports of the de- 
bates were taken, and the other, Charles Hale, was the Speaker 
of the House of Representatives, so their comments in the 
note referred to may be assumed to reflect some of the prac- 
tieal experience of lawyers and legislators at the time. 

Returning to the ‘‘Rearrangement’’ of 1919—as stated in 
the passage from the preface to the General Laws already 
quoted, the committee decided to print the rearrangement, 


‘*As provided in Art. 158 thereof and in accordance 
with the . . . ‘dietum’ in the opinion of the Jus- 
tices in which the Justices referred to the rearrange- 
ment as an ‘important instrument’ purporting to present 
the existing and operating provisions of the Constitution 
and possessing all the sanctions naturally flowing from 
the circumstances attendant upon its origin, composi- 
tion, adoption, approval and ratification,’’ 


and the further suggestion of the justices that, 


‘‘Doubtless its convenience and accessibility are its 
abundant justifieation.”’ 


These remarks of the Justices obviously cannot be inter- 
preted as attributing any legal force or character to the 
document. Such an interpretation would be ‘‘unthinkable,’’ 
as pointed out earlier in this discussion. There is no magie 
in the word ‘‘instrument’’ or the other words used. The 
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words were used obviously as a natural expression of appre- 
ciation by the Justices of the work which had gone into the 
preparation of the document. They were used in the advisory 
opinion and were not used in the majority opinion of the 
court which finally determined the legal position and force 
of one document, and necessarily excluded the other from any 
share in that position and that force. 

The exact character of the rearrangement, as it is printed, 
is that of an extended headnote subject to modification and 
alteration to fit the facts as they exist. from time to time as 
future amendments are made to the operative and legally 
binding Constitution of 1780 and its amendments. Such 
changes as may be necessary to keep the headnote up to date 
obviously can be made without special legislative action when- 
ever a new edition of the General Laws is issued under the 
authority of the legislature. Such a headnote is no more a 
part of the Constitution and the laws than the explanatory 
footnote which has usually appeared at the end of the Con- 
stitution giving a brief history of the Constitutional conven- 
tions and the various specific amendments. 

Presumably the court, in citing constitutional provisions 
in its opinions, will continue the practice of citing the articles 
of the original document and its amendments and not citing 
the rearrangement. It is submitted that such a practice event- 
ually will keep the constitutional law of the state clearer 
than if the practice of double citations should be adopted by 
the court. However much counsel may make use of the re- 
arrangement in their briefs, it is particularly important that 
the court by its practice, in view of the fact that two docu- 
ments are printed, should constantly remind the bar that only 
one of them has any legal force. It is to be regretted that 
the vague notion that there was some nebulous legal character 
attached to the rearrangement as illustrated above, which 
discouraged the editing of the document, was strong enough 
to prevent the elimination of the second caption after the 
table of contents and before the Preamble reading as follows, 


‘* A Constitution or Form of Government for the Com- 


monwealth of Massachusetts [Rearrangement.]’’ 


Experience only will show to what extent this caption will 
‘~ause confusion. As already pointed out, it was left in there 
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in deference to the view that it was in the document sub- 
mitted by the constitutional convention and ‘‘ratified’’ by 
the people, and was in the pamphlet, copies of which were 
sent to the voters by the Secretary of the Commonwealth. 
But this view, of course, begs the whole question which has 
been decided by the court. 

F. W. G. 


NOTE ON THE LEGAL EFFrect OF THE POPULAR VOTE ON 
THE REARRANGEMENT. 

This question so far as it relates to printing is not of 
immediate practical importance because the rearrangement 
is printed, as already explained, in the General Laws under 
an explanatory caption and we shall find out whether it 
proves in practice to be as convenient as is expected. If it 
should prove in practice to be more confusing than convenient, 
as may have been the case with the rearrangement used 
between 1844 and 1855, this question of printing and in 
any case the question of editing may again assume practical 
importance. It is for this reason that it seems advisable to 
diseuss the subject briefly at this time. 

The rearrangement gained no legal foree whatever from 
the fact of the vote at the polls. That vote stands on about 
the same footing as a vote upon a question placed upon the 
ballot in a legislative district under the so-called ‘‘publie 
poliey’’ or ‘‘publie opinion act.’’ It has no legally binding 
effect. The independent judgement of the representatives of 
the whole people cannot be thus coerced into printing a docu- 
ment which is neither a law nor a constitution. 

The only standards which ean be officially or judicially 
recognized in this matter in a representative government of 
free men, was set by Edmund Burke in November, 1774, in 
his speech to the electors of Bristol in words which will be 
remembered by somebody as long as free government exists. 
In view of the current confusion of thought about such mat- 
ters and the tendency in political discussion to discard en- 
tirely the individual judgment of representatives as of little 
value compared to the collective judgment of the voters at the 
polls, Burke’s words are reprinted for the purpose of placing 
this whole matter in better perspective : 
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‘*Certainly, gentlemen, it ought to be the happiness 
and glory of a representative to live in the strictest 
union, the closest correspondence, and the most unre- 
served communication with his constituents. Their wishes 
ought to have great weight with him; their opinions high 
respect, their business unremitted attention. It is his 





' duty to sacrifice his repose, his pleasure, his satisfae- 
_ tions, to theirs; and above all, ever, and in all eases, to 
| prefer their interest to his own. But his unbiased opin- 


ion, his mature judgment, his enlightened conscience, he 
ought not to sacrifice to you, to any man, or to any set 
of men living. Your representative owes you, not his in- 
dustry only, but his judgment; and he betrays, instead 
of serving you, if he sacrifices it to your opinion. My 
worthy colleague says, his will ought to be subservient 
to yours. If that be all, the thing is innocent. If govern- 
ment were a matter of will upon any side, yours, without 
question, ought to be superior. But government and 
legislation are matters of reason and judgment, and not 
of inclination; and what sort of reason is that in which 
the determination precedes the discussion, in which one 
set of men deliberate and another decide, and where 
those who form the conclusion are perhaps three hundred 
miles distant from those who hear the arguments? 
Authoritative instructions, mandates issued, which the 
member is bound blindly and implicitly to obey, to vote 
and to argue for, though contrary to the clearest convic- 
tions of his judgment and conscience — these are things 
utterly unknown to the laws of this land, and which 
arise from a fundamental mistake of the whole order and 
tenour of our Constitution.”’ 





—— 


6 RNY 





— This same high standard of independent and individual re- 

sponsibility of representatives was reflected in the last para- 
: graph of the Pittsfield instructions to Col. William Williams, 
the Pittsfield delegate to the convention of 1780, in which he 
was directed— 


‘““To act agreeable to the dictates of your own judg- 
ment after you have heard all the reasoning upon the 
various subjects of disquisition having an invariable re- 
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spect to the true liberty and real happiness of this state 
throughout all generations, any instructions herein con- 
tained to the contrary notwithstanding’’ (See III Mass. 
Law Quarterly, page 341). 


These passages set the standard of interpretation as to the 
nature of ‘‘instructions’’ to free representatives of free men 
which can be given under article XIX of the Bill of Rights. 
These quotations seem to contain the convincing answer to 
the somewhat vague view of those who think that the vote 
of the people ratifying the ‘‘rearrangement’’ of the consti- 
tution submitted by the constitutional convention amounted 
to a mandatory direction to the legislature to print that docu- 
ment in addition to the constitution although it has been ju- 
dicially decided not to be the constitution itself and, not only 
to print it, but to print it without editing from time to time to 
correct obvious mistakes or to adjust it to future changes in 
the real constitution. 

Such a vote as that of November 4, 1919, if it has any 
force at all under the circumstances, can certainly be nothing 
more than a general suggestion to the legislature from a con- 
siderable body of voters, and the force of that suggestion 
must depend upon the nature of the question and the amount 
of information which the voters may be supposed to have in 
regard to it. It does not relieve a representative from the 
responsibility of making up his own mind. 

This vote in regard to the so-called rearrangement may in- 
dicate that a good many voters, although less than one-half 
of those who went to the polls on that day, thought that some 
rearrangement might be a good idea. They did not have be- 
fore them the original constitution and its amendments so 
that they could compare the two documents carefully and find 
out what, if any, changes had been made in this new docu- 
ment. Although they had the text of the rearrangement be- 
fore them, it was before them almost accidentally, and not 
as a result of any official action.* Accordingly, there is no 
presumption that they read it, or of any kind whatever as to 
their knowledge of the contents of the rearrangement. 

*[The pamphlet containing it was not authorized or directed by the 


Convention; see Journal pp. 861 and 866. Compare Debates, Vol. IV, pp. 
73-74 and 85-86, and brief for Respondent Young, pp. 13-14 and 40-41.] 
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Under certain circumstances, and for certain purposes, citi- 
zens and voters are charged with putative knowledge of all 
law, but there are no circumstances here which eall for the 
straining of fiction against facts of common knowledge. There 
is no presumption that a single voter after he received the 
pamphlet from the secretary of the Commonwealth took the 
trouble to get a copy of the original constitution and its 
amendments and compare them with the so-called rearrange- 
ment. Accordingly, the vote of a minority of the 532,483 per- 
sons who went to the polls on November 4, 1919, without any 
comparative study of the two documents, does not earry con- 
viction on the question of the wisdom and expediency of 
printing the so-called rearrangement in addition to the con- 
stitution perpetually and without editing. If the legislature 
finds the document sufficiently convenient, it can continue to 
order it printed in future with proper caption, editing and 
explanatory notes, but it is not bound to do so. 

The views here expressed differ on this point of printing 
from the views expressed by the writer on pages 321 and 322 
of the ‘‘ Massachusetts Law Quarterly’’ for August, 1919, as 
well as in a letter to the Springfield Republican of No- 
vember 3, 1919. The change of view is the result of more 
eareful study and reflection, and the reasons for the change 
are stated above for the consideration of the bar. 


F. W. G. 
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ANNUAL REPORT OF THE COMMITTEE ON LAW 
AND PROCEDURE OF THE ASSOCIATION OF 
JUSTICES OF THE DISTRICT COURTS OF 
MASSACHUSETTS. 

Reprinted by permission.) 

To the Members of the Justices Association: 

The Committee on Law and Procedure begs leave to submit 
its annual report. 

In January of this year Hon. Henry T. Lummus, the able 
and efficient Chairman of this Committee, was appointed to 
the bench of the Superior Court, and, while we are glad and 
proud of his promotion, we feel that the Association and this 
Committee have lost his very valuable services. 

The President and Executive Committee of the Association 
appointed Hon. Osear A. Marden, Justice of the District 
Court of Southern Norfolk, to fill the vacaney, and Hon. 
Frank A. Milliken, Justice of the Third District Court of 
Bristol, as chairman. 

The report of the Judicature Commission contained va- 
rious matters involving courts of first instance, and early in 
the year a joint meeting of the Executive Committee and 
the Committee on Law and Procedure was held, the various 
recommendations were discussed and it was decided that the 
Executive Committee should look after and attend to the 
various recommendations for legislation. 

Chapters 338, 413, 417 and 430 are the only specific acts of 
legislation affecting District Courts of the Acts of 1921. 

Chapter 338 provides that if a Saturday, which is the entry 
day in District Courts, is a holiday, the entries are to be made 
on the next business day following. 

Chapter 413 relates to pensions of Justices of the District 
Courts. 

Chapter 417 relates to trustee process in District Courts 
and provides that whenever an action is commenced by 
trustee process in a district court in the district in which 
the party named in the writ as trustee lives or has his place 
of business, which could not be brought in that district except 
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because of such evidence or business, the court may on motion 
of any party thereto transfer the case to any district court 
in which the action might have commenced had there been 
no trustee named in the writ. 

Chapter 430 changes the names of all police and municipal 
courts (except Boston) to District Courts. 

This Association has heretofore gone on-record in favor of 
the appointment of an Administrative Committee and appel- 
late system to prevent double trials on facts. These two ree- 
ommendations are combined in No. 5, page 136, of the Judi- 
eature Commission and report. 

Your committee is of the opinion that they should be sepa- 
rated, and the Executive Committee take the necessary action 
to secure this legislation. 

As to the other recommendations of the Judicatory Com- 
mittee, your committee is favorable to the removing the 
jurisdictional limits in civil actions; the avoidance of con- 
flicts of jurisdiction over certain problems of Domestic Rela- 
tions; the simplification and less expensive procedure rela- 
tive to Equitable Process after judgment. 

As to Special Justices, your committee does not feel that 
the proposed legislation meets the situation. The criticism 
is rather directed at the individual who holds the office. 

Your committee deprecates the use of the title of Special 
Justice or Judge by any individual in the matter of private 
practice. 

It is not a salutary thing to have it constantly appear as it 
does in the press that some notorious criminal cases are being 
defended by Judge —————. It tends to create misunder- 
standing in the eyes of the public and makes a bad im- 
pression and reflects upon every district court in the Com- 
monwealth. A keen sense of the professional proprieties ought 
to suggest to the person himself this bad taste. Perhaps the 
newspapers are very much to blame. The proposed legisla- 
tion of forbidding the Special Justice practicing in the court 
of which he is a member will not remedy the evil. 

May 5, 1921, this committee sent out a circular to all the 
justices inviting them to send to it any questions that were 
troubling them, — this was called the ‘‘Question Box.’’ Very 
few have availed themselves of this opportunity. The first 
question propounded was: ‘‘ What is the practice under the 
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Small Claims Act as to requiring the defendant to sign his 
answer on the docket card, or, if he sends it by mail, should 
the clerk enter the copy of the signature on the eard?’’ To 
which the answer was made: Defendant’s signature not re- 
quired by the Act or the rules. All that is entered on the 
docket is a summary of the nature of the defense as stated 
to the clerk. If the answer comes in writing, the clerk pre- 


serves it. 


2d. Can an attorney who does a considerable collection 
business in his office give his father a general power of attor- 
ney ir re small claims? 

Answer — No. The general rule is that an agent in whom 
is reposed trust and confidence or who is required to exercise 
discretion can not delegate his authority. See Rule 12. 

Do not allow the small claims cases to degenerate your 
court into a mere collection ageney, as this would be ‘‘con- 
trary to the spirit of the statute and subversive of the pro- 
cedure.’ 


3d. Will the Dubuque process lie if the debtor has failed 
to pay? Answer— The judgment in small claims eases is 
still a judgment. If the foundation of that judgment falls 
within the equitable process law, that remedy after judgment 
may still be followed. There is nothing in the small claims 
law indicative of an intent to restrict previously existing rem- 
edies upon judgment. 

The objects of the Small Claims Act in eases involving up 
to $35.00 are to avoid the delays incident to formal court pro- 
cedure, the expenses of service, the expense of an attorney 
and to aid the poor ereditor. To accomplish this, your com- 
mittee suggests that the justice investigate the ease in as in- 
formal a manner as possible; he, rather than counsel or par- 
ties, is in active charge of the ease; do not allow cross exam- 
ination, nor postpone hearings on account of engagement of 
counsel; after the court has ascertained the facts, if a party 
or counsel desires to make any suggestion as to fact or law 
that ean be of assistanee, of course you will hear them, but 
in as pleasant and tactful a manner as possible avoid the 
appearances of the trail of a lawsuit. 


4th. Is there any right of appeal in proceedings against 





Pe 





—— 


i 
’ 


187 


neglected children under General Laws, Chapter 119, except 
from the adjudication provided in Section 47? In ease of 
delinquent children except from adjudication as provided in 
Chapter 119, Section 56? A similar question as to illegitimate 
children under Chapter 273, Section 12. 


Answer — The appeal in these cases is from the adjudieca- 
tion as set forth in the above sections of the statutes, no 
appeal lies from any order or other disposition of the cases. 
See Report No. 7, page 39 et seq., August, 1916, Committee on 
Law and Procedure. 


5th. What do you think of the advisability, in automobile 
cases, of fine and costs? I ask this for this reason — the towns 
which do not have a paid police force are put to quite an 
expense these days in automobile cases, and the fines go to 
the Commonwealth. 

Answer — Prior to 1890 it was the ordinary practice to 
impose a fine and costs, but by St. 1890, C. 440, Section 3, no 
costs by that name could be taxed against a defendant in any 
criminal proceeding and the practice was thereafter discon- 
tinued; by this statute, however, the court before imposing a 
fine was to determine what were the reasonable and actual 
expenses of the prosecution and impose a fine to include the 
whole or any part of the expenses so found. This is now 
found in General Laws, Chapter 280, Section 6. As a court, 
therefore, it is none of your business to look after or worry 
about municipal finances; it may, however, be a proper sub- 
ject for legislative inquiry. 


6th. We now hold an inquest in all cases where there is a 
motor vehicle involved in the accident, and the State has to 
be notified so as to send a representative if it so desires. Sup- 
pose, as in a recent case, a man from Rhode Island was the 
cause of the death of a child in this district, and the officer 
immediately prefers a manslaughter charge against him. It 
becomes necessary to hold an inquest in this ease. One of the 
Special Justices hears the ease; he makes a finding that the 
driver was not responsible for the accident or that no unlaw- 
ful act of the driver contributed to the injury. A man- 
slaughter warrant is outstanding and has been served on the 
defendant and bail given. Do you know, under such a set 
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of circumstances, what is being done as to a hearing in the 
District Court on the manslaughter warrant? It would seem 
a little strange for one judge, in the same court, to find no 
criminal responsibility, and then for another judge to hear the 
manslaughter charge and hold him for the grand jury. On 
the other hand, suppose the judge at the inquest did not hear 
all the evidence that is presented at the hearing on the 
warrant. 

Answer — The short answer as to inquests and complaints 
for manslaughter in cases of death in motor vehicle eases is 
that they are separate and independent proceedings. As to 
inquests, see Commonwealth v. Ryan, 134 Mass. 223; Jewett 
v. Boston Elevated, 219 Mass. 528; Carney v. Boston Elevated, 
219 Mass. 552. 

The above are all the questions received in response to the 
*‘Question Box’’ cireular. 

It has come to the attention of the committee that in differ- 
ent parts of the State sentences have been imposed for the 
‘‘illegal transportation of intoxicating liquor.’’ Your com- 
mittee is of the opinion that there is now no such offense 
under our statutes. The provision of Revised Laws, Chapter 
100, relating to such transportation has been omitted from 
General Laws, Chapter 138, as finally passed. 

-Some of the judges are having trouble with the proffer of 
evidence obtained in apparent violation of constitutional re- 
quirements, and the question arises (1) whether the court 
will inquire at all when the evidence is offered, and (2) how 
far shall the court go in the determination of a reasonable or 
unreasonable search or seizure. 

Amendments Article IV and Article V of the Constitution 
of the United States provide against unreasonable searches 
and seizures, and compelling a person in any criminal case to 
be a witness against himself. 

As to these amendments, it should be observed that they are 
held to operate solely on the Federal government, its courts 
and federal officers, and not as a limitation upon the powers 
of the States, the state legislature, officers and courts being 
limited in this respect by the provisions of the State constitu- 
tion — Commonwealth v. Farmer, 218 Mass. 507; State v. 
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Peterson, (Wyoming) 194 Pac. Rep. 342 8S. C. 13 A. L. R. 
1284, 35 Cye. 1269. 

Massachusetts Declaration of Rights, Articles XII and XIV, 
however, contain substantially similar provisions, and so do 
the other States. 

In Commonwealth v. Tibbetts, 157 Mass. 519, an officer 
under authority of a search warrant for intoxicating liquor 
of a man’s house found certain instruments adapted to pro- 
cure abortions, and two criminatory letters were found. The 
wife of the man was indicted and it was objected that the 
criminatory articles and letters found by the officer in the 
defendant’s possession were not admissible in evidence be- 
eause the officer had no warrant to search for them, his only 
authority being under the warrant to search her husband’s 
premises for intoxicating liquor. The court over-ruled the 
objection holding that ‘‘evidenee which is pertinent to the 
issue is admissible although it may have been procured in an 
irregular or even an illegal manner. <A trespasser may testify 
to pertinent facts observed by him or may put in evidence 
pertinent articles or papers found by him while trespassing. 
For the trespass he may be held responsible civilly or per- 
haps criminally, but his testimony is not thereby rendered 
incompetent. ”’ 

Commonwealth v. Tibbetts was cited with approval in 
Adams v. New York, 192 U. S. 585, affirming the same ease in 
176 N. Y. 351, Judge Day saying ‘‘the weight of authority as 
well as reason limits the inquiry as to the competency of the 
proffered testimony, and the courts do not stop to inquire as 
to the means by which the evidence was obtained.’’ 

It is stated in numerous eases outside of Massachusetts, 
that if timely application is made for the return of property 
seized in violation of the constitutional provision against 
unreasonable search and seizures before the trial or the offer 
of the property as evidence, it is the duty of the court to 
order the return of the property. 

‘‘The principle underlying the decisions admitting the evi- 
dence is that an objection to an offer of proof made in the 
trial of a cause raises no other question than that of compe- 
teney, relevancy and materiality of the evidence offered and 
that consequently the court on such an objection can not enter 
on the trial of a collateral issue as to the souree from which 
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the evidence was obtained. But since there is a right there 
must of necessity be a remedy, and the remedy is to be found 
in the making of a timely application to the court for an 
order directing the return to the applicant of the papers and 
property unlawfully seized. On such an application the ques- 
tion of the illegality of the seizure may be fully heard, and 
if the court erroneously refuses to return the papers and 
property, and thereafter receives them in evidence against 
the applicant and over his objection it is an error for which 
a judgment of conviction must be reversed.’’ 10 R. C. L. 933. 

This is expressly repudiated in Youman v. Kentucky, 189 
Ky. 152 (1920) 8. C. 18 A. L. R. 1303, and would seem to be 
in Gouled v. United States, decided February 28, 1921, by 
the United States Supreme Court, where it was held that an 
objection to the introduction in evidence in a criminal case of 
a paper having evidential value only, surreptitiously taken 
from the office of the aceused by a representative of the 
Federal government is in time, though not made before trial, 
where such objection was made promptly upon the first notice 
the accused had that the government was in possession of the 
paper. The admission in evidence against the accused in a 
criminal ease of evidence obtained by an illegal search of his 
premises and seizure of his private papers contravenes the 
guaranty of the United States Constitution, 5th amendment. 
This decision cites the cases theretofore decided by the United 
States Supreme Court bearing on the question. 

In Amos v. United States, decided the same day, that the 
constitutional rights of a defendant were not waived when 
his wife admitted to his home government officers who came 
without warrant demanding admission to make search of it. 
(Judges can reconcile that decision with our case of Common- 
wealth v. Tucker, 189 Mass. 457, as best they may.) 

In Burdeau v. McDowell, decided by the United States 
Supreme Court, June 1, 1921, it was held that the security 
afforded by the United States Constitution, 4th amendment, 
against unreasonable search and seizure applies solely to gov- 
ernmental action. It is not invaded by the unlawful acts of 
individuals in which the government has no part. 

srandeis, J., dissenting (Holmes, J., eoneurring) ‘‘Plain- 
tiff’s private papers were stolen. The thief, to further his 
own ends, delivered them to the law officer of the United 
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States. He, knowing them to have been stolen, retains them 
for use against the plaintiff. Should the court permit him 
to do so? That the court would restore the papers to plaintiff 
if they were still in the thief’s possession is not questioned. 
That it has power to control the disposition of these stolen 
papers, although they have passed into the possession of the 
law officer, is also not questioned. But it is said that no pro- 
vision of the constitution requires their surrender, and that 
the papers could have been subpenaed. This may be true. 
Still I can not believe that action of a public official is neces- 
sarily lawful because it does not violate constitutional pro- 
hibition, and because the same result might have been attained 
by other and proper means. At the foundation of our civil 
liberty lies the principle which denies to government officials 
an exceptional position before the law, and which subjects 
them to the same rules of conduct that are commands to the 
citizen. And in the development of our liberty insistence 
upon procedural regularity has been a large factor. Respect 
for law will not be advanced by resort, in its enforcement, to 
means which shock the common man’s sense of decency and 
fair play.”’ 

In the light of these later decisions it is not improbable but 
that Commonwealth v. Tibbetts may be differentiated and 
modified, if not over-ruled, but until this is done we of the 
lower courts should follow the rule laid down by our own 
Supreme Judicial Court, so far as concerns the admission of 
the evidence at the trial. The question of entertaining the 
preliminary motion for return is a separate one, and we know 
of no precedents in this State for our guidance. There are 
some practical objections to the exercise of such a power by 
a court of first instance. One of them touches the power of 
the court to make good its order in ease of defiance by police 
authorities. It is to be noticed that in Wise v. Mills, 220 
U. S. 549, the district attorney refused to obey the order of 
the court for a return and was adjudged in contempt. Our 
Statute of 1916, now General Laws, Chapter 218, Section 4, 
giving district courts certain attributes of courts of general 
jurisdiction, may come into play here. But if an order of 
return be made and obeyed, and the defendant, convicted on 
remaining evidence, appeals, the district attorney would 
appear to be stripped of the opportunity to regain the evidence 
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returned, or to show that the order of return was erroneous. 
All this simply adds another count to the indictment against 
the double trial, and illustrates anew the public injustice of 
a system by which error of law advantages only the accused, 
but on the whole and for the present we recommend that the 
district courts accept the practice adopted, though with the 
greatest reluctance, by the municipal court of the city of Bos- 
ton to refuse to entertain preliminary motions for return. 


Another question has been submitted: Whether in a com- 
plaint against a person for the violation of General Laws, 
Chapter 138, the certificate given under Section 54, as amend- 
ed by St. 1921, Chapter 495, by the analyst of the Department 
of Publie Health of the percentage of aleohol in the sample 
submitted is admissible in evidence at the trial of the com- 
plaint. 


The last sentence in Section 54 as amended is ‘‘such state- 
ment shall be prima facie evidence of the composition and 
quality of the liquors to which it relates, and the court may 
take judicial notice of the signature of the analyst or the 
assistant analyst and of the fact that he is such.’’ 


In the trial of a person accused of any offense, Article XIT, 
Declaration of Rights, provides that ‘‘every subject shall 
have the right to meet the witnesses against him face to face,’’ 
therefore upon objection made that the certificate would not 
be admissible, there is such doubt, the analyst should be in 
court and testify as a witness. In Section 56 it is provided 
that the certificate of the Department of Public Health shall 
be admitted as evidence on trials for the forfeiture of intoxi- 
eating liquor. 

By St. 1921, Chapter 415, the report of the department of 
mental diseases is made admissible as evidence of the mental 
condition of the accused. 


The legislative tendency illustrated by these statutes invites 
consideration of the rule of courtesy that none but courts of 
last resort should hold that the legislature has overstepped 
constitutional grounds. 


District judges, as well as those of the Supreme Court, are 
sworn to uphold the constitution. 
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In an opinion, dated September 27, 1921, the Attorney 
General did not hesitate in holding that General Laws, Chap- 
ter 130, Section 6, was in violation of Massachusetts Declara- 
tion of Rights, Article XIV. 


Another thing has been suggested that the Judges, at least 
of the larger courts, should follow the example of the Justices 
of the municipal court of Boston and wear robes. Mr. Chief 
i Justice Taft is reported to have said, ‘‘ Judges ought to wear 
robes. The robe would have a good effect on the judge him- 
self, as well as on the people.”’ 





Respectfully submitted, 


FRANK A. MILLIKEN, 

CHARLES L. HipBarp, 

WILFRED BOLSTER, 

FREDERICK P. CasBor, 

OscaR A. MARDEN. 
November 5, 1921. 





194 


THE WASHINGTON CONFERENCE ON LEGAL 
EDUCATION. 

The resolutions of the American Bar Association at its 
meeting last summer in Cincinnati, relative to legal education, 
were reprinted for the information of the Massachusetts bar 
in the report of the Committee on Legal Edueation in the 
January number of the Quarterly on pages 18-20. No action 
was taken by the Massachusetts Bar Association on these 
recommendations at the annual meeting. Subsequently, notice 
of the conference of delegates of state and local bar associa- 
tions to be held in Washington on February 23 and 24 to 
consider these recommendations and discuss the subject of 
legal edueation was received, and the Massachusetts Bar Asso- 
ciation was asked to send delegates. The matter was taken 
up at a meeting of the Executive Committee on January 25, 
and the following vote was passed : 


‘“‘The Executive Committee of the Massachusetts Bar 
Association has received and considered the notice of the 
Conference of State and Local Bar Associations on Legal 
Edueation to be held at Washington, D. C., on February 
23 and 24, called in accordance with the vote of the 
American Bar Association ‘for the purpose of uniting 
the bodies represented in an effort to create conditions 
favorable to the adoption of the principles set forth’ in 
the resolutions adopted at Cincinnati, Ohio, in 1921, by 
the American Bar Association. 

The Executive Committee appreciates and shares the 
hope of a gradual improvement in the educational stand- 
ards for admission to the bar reflected in said resolutions. 
As to the method specified in the resolutions of realizing 
that hope, the Executive Committee takes no action at 
the present time but authorizes the president to appoint 
three delegates, of which he shall be one, and in his dis- 
eretion one or more alternates to represent this associa- 
tion at the conference, such delegates to be appointed as 


representative members of this association to vote in said 
conference in accordance with their individual judgment, 
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but without authority to commit this association to any 
policy or course of action.’’ 


In accordance with the foregoing vote, the president, 
Addison L. Green, Esq., Hon. Samuel L. Powers, and Reginald 
H. Smith, Esq., were appointed delegates. 

The fact that such a conference is held in the national 
capital with the chief justice of the Supreme Court of the 
United States and leading members of the bar throughout the 
country taking part, reflects the growth of the publie con- 
viction that this subject demands attention. 


PRELIMINARY REPORT ON THE CONFERENCE. 

Sinee the conference above mentioned took place in Wash- 
ington, the secretary has been informed that it was one of the 
most remarkable gatherings of lawyers which has been held 
in the country for years. The meeting place was Continental 
Hall, where the Disarmament Conference had just finished its 
work. The opening session was presided over by Hon. Clar- 
ence N. Goodwin, chairman of the conference. The other 
sessions were presided over by Chief Justice Taft of the 
Supreme Court of the United States, by Hon. William G. 
MeAdoo, formerly Secretary of the Treasury, and by Hon. 
John W. Davis, formerly ambassador to Great Britain (who 
was introduced as the man who had won more eases before 
the Supreme Court of the United States than any other mem- 
ber of the bar). The opening and closing addresses were 
delivered by Hon. Elihu Root and these have been char- 
acterized as unequaled by any other addresses which he has 
delivered in his entire career. By a large majority the 
standards recommended by the American Bar Association 
were endorsed with some slight modification as to an ‘‘equiva- 
lent’’ in certain cases. 

The great practical result of immediate importance is that 
the section of legal education of the American Bar Association 
has been made over from a debating society, which has been 
its main function for the past 25 years, into an executive body 
to classify law schools according to the standards now adopted 
and to publish the names of the schools which conform to 
those standards and those which do not, for the information 
of students intending to practice law. The section is to have 
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an advisory committee of one representative from each state 
to assist in spreading information as to the standards adopted 
and the importance to the public of their relation to the legal 
profession and its future ability to meet the growing demands 
upon it in rendering the public service which the community 
expects of the bar. 

The resolutions of this conference and of the American Bar 
Association, of course, do not bind the action of any state or 
local association. They are persuasive in their character as 
such expressions of judgment necessarily are. It is of peculiar 
importance, however, that members of the Massachusetts bar 
should be kept fully informed of the movement which is going 
on in other parts of the country. One effect of low educational 
requirements is apt to be overlooked—when a state sets a low 
standard of requirements, as in Massachusetts, men who wish 
to become lawyers are encouraged to think that if they meet 
that low requirement they will have done all that is necessary 
to equip them for the bar. They are then left for the rest of 
their lives with the handicap of inadequate training, instead 
of being encouraged, by a high standard in the first place, to 
train themselves to be better lawyers. In other words, our 
present standard in Massachusetts tends to encourage young 
men to become poor lawyers by making it too easy for them 
to become members of the bar, when the same men might be 
made stronger, more capable, happier, and more useful to 
theinselves and to the community if their ambitions were 
aroused to train themselves more thoroughly at the beginning. 
Education, of course, cannot take the place of character, but 
the whole American policy of education is based on the idea 
that it can help to bring out and to develop character. The 
sentimental ‘‘sob’’ argument about the poor boy which results 
in doing nothing to improve the standards of education for 
lawyers is not only bad for the community, but it is quite as 
bad for the poor boy himself who has the capacity to 
make good if he is encouraged to do so by requirements of the 
state which are reasonably adapted to the nature of the pro- 
fession which he wishes to enter. 

The prominence of lawyers in a democracy like ours is the 


result of an absolutely impersonal force which cannot be 
avoided. That foree is the training needed to study and un- 
derstand and apply principles of law. The more the com- 
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munity realizes the essential importance and the useful oppor- 
tunities of this force of training in the study of principles 
and the necessity of a reasonable amount of general education 
to prepare a man for such study, the more public service and 
value will the state and nation get from the bar. 

The Judicature Commission of Massachusetts in its report 
said, 


‘*Massachusetts cannot afford to lag behind other states 

in the requirements of intellectual training for the bar. 

We cannot expect any progress in the administra- 

tion of justice without the aid of a trained and an edu- 

eated bar. A stream cannot rise higher than its source 

and, in,the long run, the standards of the courts cannot 
be above those of the bar.’’ 


THE PRACTICAL QUESTION IN MASSACHUSETTS. 
The main controversy in regard to the standards which have 
been recommended by the American Bar Association has cen- 
tered about the following recommendation, 


‘< 


The American Bar Association is of opinion that 
every candidate for admission to the bar shall give evi- 
dence of graduation from a law school complying with 
the following standards, (a) It shall require as a condi- 
tion of admission at least two years of study in a col- 
me 5 3 


Probably many members of the bar will be surprised at this 
recommendation and inclined to consider it a mistake, as the 
writer of this note considered it when it was proposed and 
first adopted by the American Bar Association at Cincinnati. 
While, considered as a recommendation by way of advice to 
men who wish to become lawyers, it was unobjectionable, it 
seemed to go beyond the point to which the support of pub- 
lie opinion might be expected as a required state standard. 
The fact that the recent conference at Washington, a differ- 
ent body composed to a considerable extent of different men 
from all parts of the country, has again endorsed this stand- 
ard, however, adds great force to the recommendation. It 
is only fair for those of us who have been sceptical to keep 
our opinions in abeyance until we have learned more of the 
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discussion and the reasons for this action. Our opinions of 
Mr. Root and others are immaterial. We ought to be able 
to think about what men say without regard to our opinions 
of the men. 

It must be remembered that many lawyers in Massachusetts 
whose opinion and practical experience are entitled to respect 
and who did not themselves have the benefit of a college edu- 
eation consider training in general education of more impor- 
tanee than the law school training. 

It must also be remembered, as Emerson said, that ‘‘You 
must have a souree higher than your tap,’’ and that the set- 
ting of a general standard throughout the country may 
accomplish valuable public results even if that standard is 
not attained in practice everywhere. But we need not disturb 
ourselves, at present, in Massachusetts over the question 
whether such a standard is, or is not, too high, for we are so 
far below it today that the question is a purely academic 
one for us. Our present standard of general education for 
lawyers set by chap. 249 of 1915, now G. L. chap. 221, see. 36, 
is, ‘Two yearsinan . . . evening high school or a school of 
equal grade.’’ A day high school in Massachusetts means 
five days a week for forty weeks, besides home study, for 
four to five years, after an elementary school course. The 
use of the word high school as applied to evening schools is 
misleading. There is no standard requirement throughout 
the state so that the words quoted above from the statute 
have very little meaning. In 1915, the so-ealled evening 
high schools in Boston provided each year ‘‘twenty-four 
weeks, three nights per week, two hours per night’’ usually 
for four years. When this is compared with the require- 
ments of a day high school, the difference is obvious. The 
evening high schools in other cities of the state vary greatly 
and many of them seem to require less than those in Boston 
as shown by information gathered in 1915. 

The practical question for us in Massachusetts, therefore, 
is not whether we shall require two years in a college, but 
whether we shall require something more than two years in 
an ‘‘evening high school or a school of equal grade,’’ what- 
ever that means. 

The Abraham Lineoln argument, which always appears 
sooner or later in these discussions and has already appeared 
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in the newspapers since the conference was held, cannot be 
used in support of the poliey of doing nothing in Massachu- 
setts. It is not fair to Lincoln. If men who wish to become 
lawyers would educate themselves by mastering the Bible and 
Shakespeare to the extent that Lincoln is reputed to have 
mastered them in order to educate himself, they would become 
sufficiently interested in their own education so that they 
would not object to reasonable requirements with all the 
modern opportunities of schools, libraries, ete., open to them. 
The fact is that in spite of these opportunities men do not 
educate themselves today as well as Lincoln educated himself 
with the few books that he was able to lay his hands on. The 
reason is that they are not required to meet a higher standard 
and naturally large numbers of them do not do more than 
they are required to do. 

It is not the writer’s intention in this note to suggest any 
specific act of legislation for Massachusetts, but merely to call 
attention again to the fact, pointed out in the report of the 
Judicature Commission on pages 128-129, that Massachusetts 
was advertised throughout the country, after the act of 1915, 
as having set one of the lowest standards of general education 
in America. Any step, therefore, however slight, which raises 
that standard, will help the commonwealth and its reputation 
before the country. 

.\s soon as possible a fuller account of the conference and 
the discussions will be printed in this magazine. 


F. W. G. 


200 


SUGGESTIONS AS TO THE SHEPPARD-TOWNER ACT. 

The recognition in the federal constitution of the principle 
of local self-government was based upon a philosophy which 
seems to be pretty generally forgotten today, but which is, 
nevertheless, as relatively sound as it ever was, and that is 
the philosophy of minding one’s own business. This philos- 
ophy was obviously the basis of the tenth amendment which 
reserved to the states the powers not delegated to the United 
States. 

The tenth amendment was the first of the proposed amend- 
ments submitted by John Haneock and approved by the 
Massachusetts Convention of 1788 as suggestions to the first 
congress, and the adoption of these as suggestions by that 
convention was an essential condition of the ratification of 
the federal constitution. The purpose of this amendment was 
not mere vague theory about ‘‘self-determination.’’ It was 
a practical part of the system of government intended to be 
set up. Its origin in Massachusetts is described in the ‘‘ Massa- 
chusetts Law Quarterly’? for February, 1920, at page 125. 

While in Marshall's day the question was whether the fed- 
eral government would come into practical existence in the 
face of state opposition, now the question has arisen the other 
end up—whether the federal government may be made to 
gradually absorb the states by absorbing their powers, and 
whether this result is contemplated under the constitution by 
the people of the United States. Judge Miller, in 1887, said: 


‘‘The necessity of the great powers conceded by the 
Constitution originally to the Federal Government and 
the equal necessity of the autonomy of the States and 
their power to regulate their domestic affairs, remain as 
the great features of our complex government.’’ (See 
Miller ‘‘Leectures on the Constitution of the United 
States,’’ p. 412). 


Again, in another address, he said : 


‘‘While the pendulum of public opinion has swung 
with much force away from the extreme point of States’ 
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Right doctrine, there may be danger in its reaching an 
extreme point on the other side. In my opinion, the 
just and equal observance of the rights of the States and 
of the General Government, as defined by the present 
Constitution, is as necessary to the permanent prosperity 
of our country and to its existence for another century, 
as it has been for the one whose close we are now cele- 
brating.’’ (See lectures, p. 24). 


Before we go much further in the process of weakening the 
structure of the nation and the sense of individual respon- 
sibility of the citizens of the states and their representatives 
which that structure was intended to encourage, we may well 
turn, like Abraham Lincoln, to Shakespeare for a little wis- 
dom, and we find the following lines: 


“For it so falls out, 
That what we have we prize not to the worth, 
Whiles we enjoy it, but being lacked and lost, 
Why, then we rack the value; then we find 
The virtue, that possession would not show us 
Whiles it was ours.” 
—Much Ado About Nothing, Act IV, Se. 1. 


It is to be hoped, not only that the legislature of Massa- 
chusetts will decline to become a party to the Sheppard- 
Towner act, but that appropriate proceedings by taxpayers’ 
bill or otherwise, will be taken to bring the question of the 
validity of this act of congress and the use of national taxes 
under it before the Supreme Court of the United States at 
the earliest opportunity. Some of the arguments in support 
of the act are.discussed in the reprint from the ‘‘Constitu- 
tional Review’’ in this number. 

Since it is proposed that congress and more federal bu- 
reaus shall poke their noses into more things with the fed- 
eral taxing power in the background as an unlimited source 
of inspiration and apparent wealth, it seems desirable to 
find out whether the relation between the states and the 
nation can be gradually changed through acts of congress 
until it is, in facet, if not in theory, like that between cities 
and towns or counties and a state government. Of course, 
the economic and political pressure resulting from the in- 
crease of states from 13 to 48 of varying size, population, 


202 


wealth, historical background and traditions, has increased 
tremendously the difficulty and complexity of the problem. 

In one of William G. Sumner’s essays he said: 

“The type and formula of most schemes of philanthropy 
and humanitarianism is this: A and B put their heads to- 
gether to decide what C shall be made to do for D . . . I 
eall C the Forgotten Man.’’ 

Whether we accept that statement as to individual 
activities or not, it has a good deal of significance as applied 
to American states today, with the addition that states 
A and B, as well as D, wish to become the general benefi- 
eiaries of C. 

Friction between the states existed under the Articles of 
Confederation and one of the purposes of creating the na- 
tional government was to cheek and control such friction. 
If the so-called ‘‘new nationalism’’ (see ‘‘American Bar 
Association Journal,’’ Nov., 1921, p. 601) becomes sufficiently 
extended under a congressional practice of ‘‘federal aid,’’ 
or some other ingenious and persuasive phrase for using the 
power of congress to tax, and to distribute the contents of 
the treasury, a new form of friction through political pres- 
sure in congress may develop to such proportions as to com- 
plicate and weaken the entire strueture. Is such a develop- 
ment and result contemplated by the constitution? 

Those who are interested in these problems will do well 
to read Sumner’s essay on ‘‘ Advancing Social and Political 
Organization in the United States’’ in the volume of ecol- 
lected essays entitled ‘‘The Challenge of Facts and Other 
Essays.’’ Whether we agree with some of the views which 
he expresses or not, his analysis and suggestions in regard 
to economie and social history and tendencies seldom fail 
to excite interest or controversy which may lead us to a 
more balanced and more cheerful judgment as to the future. 

However much they fought each other while they were 
alive, we can imagine the shades of Thomas Jefferson and 
John Marshall standing together and each holding up a 
finger of warning! 
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Note. 
In this connection, the following sentences from an address 
of Hon. Frank O. Lowden, former governor of Illinois, re- 
eently quoted in the newspapers, are worth considering. 


‘**Federal aid, generally speaking, is a bribe offered to 
state governments to surrender their own proper fune- 
tions. 

‘There is searece a domain in the field of government 
properly belonging to the municipality or the state which 
the federal government is not seeking to invade by the 
use of the specious phrase ‘federal aid.’ 

‘“‘The bureaus in Washington tasted the delights of 
power over fields which before had been exclusively occu- 
pied by the states. Propaganda, that new-found weapon 
of all causes, good and bad, was employed to perpetuate 
these new powers. 

“Tf the number of public employes continues to in- 
erease as rapidly as it has in late years we will, within a 
reasonable time, witness the phenomenon of our popula- 
tion divided into two classes, those holding public office, 
a minority, and all others working to support the minority 
in office.’’ 
= the state should be compelled to provide its 
own funds for purely state needs. The federal govern- 
ment should appropriate only for those interests which 
are purely of national coneern and clearly within the 
purposes for which the federal union was established. 
No more expensive phrases have been invented in recent 
years than ‘state aid and federal aid’.”’ 


Note 

Representative Shattuck has done a public service by lead- 
ing the opposition at the State House, producing the figures 
as to the relative contribution of Massachusetts in Federal 
taxes and warning us as follows: 

“We are often told that if we will appropriate a certain sum 
the federal government will ‘give’ us an equal sum. But this 
federal money is not really a gift. It is a return of perhaps 
30 cents on each dollar of additional federal taxes collected 
from our citizens to meet the total outlay among the several 
states. By every such transaction we lose, and the majority 
of the states gain.” 
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STATEMENT AS TO THE FOLLOWING REPRINT FROM THE 
‘*CONSTITUTIONAL REVIEW.”’ 

The activities of the national, state, and city or town govern- 
ments have developed to such an extent that to most of us 
they resemble a three-ring circus, and our seats at the per- 
formance are so far away from the national ring in Washing- 
ton that we know very little of what is going on there, except 
for occasional glimpses of matters which have sufficient dra- 
matie interest to provide news items in the press. For some 
time most of this news has related to international affairs. 
Accordingly, there are few men in Massachusetts, not members 
of congress, who know that 25 proposals to amend the Consti- 
tution of the United States were introduced in congress in 
1921, not to speak of the various attempts to amend that 
Constitution indirectly by statute which are constantly being 
made under the guise of the ‘‘public welfare’’ or ‘‘ federal 
aid’’ or otherwise. Therefore, reprints of the following re- 
view of such proposals which appeared in the ‘‘Constitu- 
tional Review’’ for January, 1922, were obtained and are here 
presented without comment for the information of the bar. 


¥. W. G. 
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The following is a review of the 
joint resolutions proposing amend- 
ments to the Constitution of the 
United States which were introduced 
in the two houses of Congress in the 
first session of the Sixty-Seventh 
Congress, April—November, 1921. 
They numbered twenty-five in all, 
though some of these were duplicates. 
In general it may be said that some of 
‘hem were of the perennial variety, 
being presented regularly in each suc- 
cessive Congress with no_ prospect 
whatever of adoption. Some were 
very obviously born of a supposed 
emergency or reflected a passing pop- 
ular impulse. Some would introduce 
structural changes in the frame of the 
government. Others, finally, show a 
desire to break down the guaranties of 
the Constitution, either by vesting di- 
rect law-making power in the electo- 
rate or by facilitating the process of 


changing the Constitution. To the 
first category belongs Mr. Gillett’s 
proposal (H. J. Res. 137) that: 


“Polygamy and polygamous cohabita- 
tion shall not exist within the United 
States or any place subject to their 
jurisdiction,” a proposal which seems 
to have long survived the facts which 
may have prompted it, unless, indeed, 
monogamy is not yet fully established 
in the Philippines. We also recognize 
a familiar idea in H. J. Res. 176 (Mr. 
Madden) which would insert in the 
Constitution a provision that: “The 
President shall have power to disap- 
prove any item or provision of an ap- 
propriation bill and approve the re- 
mainder.” The agitation for this en- 


Proposals to Amend the Federal Constitution 
Reprinted by permission from “‘The Constitutional Review” for January, 1922. 


largement of the executive power over 
legislation began with a message of 
President Grant in 1873, and has never 
since been wholly abandoned. It is 
true that a large majority of the states 
now have a similar clause in their con- 
stitutions. But the need for it in the 
federal Constitution is much less ap- 
parent since President Wilson's expe- 
rience in the summer of 1918, when he 
vetoed three of the great appropriation 
bills because of his objections to sepa- 
rate items in them, and they were 
promptly modified by Congress to meet 
his criticisms and passed anew. Be- 
sides, the budget system, which we 
now have, is the true answer to the 
problem which this proposal supposes. 
Another old-timer reappears in Sena- 
tor Harris’ proposal (S. J. Res. 86) 
that: “The executive power shall be 
vested in a President of the United 
States of America. He shall hold his 
office during the term of six years, and 
no person hereafter elected shall be 
eligible to re-election.” 


Among the proposed amendments 
which we have spoken of as arising 
from an emergency or from a popular 
impulse, it is easy to classify the joint 
resolution introduced in the House by 
Mr. Mason (H. J. Res. 35) as follows: 
“That Congress shall have power to 
prohibit or regulate the employment of 
children under the age of sixteen 
years.” Events still fresh in the mem- 
ory of all will likewise account for 
H. J. Res. 188 (Mr. Herrick) that: 
“Any election, whether the same be a 
primary election or a general election, 


———————— a 


at which a candidate is nominated for 
or elected to any federal office, shall 
be deemed to be a federal election in 
so far as any person aspiring to any 
federal office is concerned, and all fed- 
eral laws governing elections are here- 


by extended to primaries as well as 
to general elections in which a candi- 
date, if nominated will become a can- 
didate in a general election for a fed- 
eral office.” Mr. Bryan's idea of sub- 
mitting the question of war to a vote 
of the people found a repercussion in 
S. J. 89 (Senator Ladd) that 
“except in case of invasion or when the 


Res. 


danger is so imminent as not to admit 
of delay, the Congress shall not ex- 
ercise the power to declare war or to 
declare the existence of a state of war 
until such question shall have been sub- 
mitted to a vote of the qualified elec- 
tors in the several states. The Presi- 
dent shall have power, by and with the 
advice and consent of the Senate, to 
enter into treaties with foreign pow- 
ers, agreeing that neither of the con- 
tracting parties will declare or levy war 
against the other until the question of 
declaring or levying war shall have 
been submitted to the qualified elec- 
tors of the country proposing the same 
and shall have been approved by a ma- 
jority thereof. Treaties made in pur- 
suance of this section shall be binding 
upon the government of the United 
States and all of the departments and 
offices thereof so long as observed in 
good faith the other 
power.” 


by signatory 


There may, however, be substantial 
merit in the proposal to enlarge the 
definition of treason as now contained 


i) 


in the third section of the third article 
of the Constitution. This provision, 
if amended in accordance with H. J. 
Res. 197 (Mr. McKenzie) would read 
thus: “‘Treason against the United 
States shall consist only in levying war 
against them, or in adhering to their 
enemies, giving them aid and comfort; 
or in giving the enemies of the United 
States or those in rebellion or insur- 
rection against the authority of the 
laws thereof aid and comfort by injur- 
ing the military, physical, or financial 
resources of the United States.” 


More than two years ago we said in 
these columns that ‘‘the case of the Dis- 
trict of Columbia presents the strang- 
est anomaly in the whole range of our 
political institutions, since its citizens 
are absolutely excluded from all par- 
ticipation in the executive and legisla- 
tive branches the government.” 
And we quoted a prominent Washing- 
ton newspaper as saying that “the +400,- 
000 Americans of the District consti- 
tute the only community in all the 


of 








expanse of the continental United 
States—populous, intelligent, public- 
spirited, of adequate resources—which 


is denied representation in the national 
government.” Much interest in the 
plight of the District has grown since 
then, and as this is written hearings 
are in progress upon Senator Jones’ 
resolution (S. J. 133) which 
would add a section to the Constitution 
in the following terms: “The Con- 
gress shall have power to admit to the 
status of citizens of a State the resi- 
dents of the District constituting the 
seat of government of the United 


Res. 


States created by Article I, Section 8, 
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for the purpose of representation in the 
Congress and among the electors of 
President and Vice-President, and for 
the purpose of suing and being sued 
in the courts of the United States 
under the provisions of Article III, 
Section 2. When the Congress shall 
exercise this power, the residents of 
such District shall be entitled to elect 
one or two Senators as determined by 
the Congress, Representatives in the 
House according to their numbers as 
determined by the ‘decennial enumera- 
tion, and presidential electors equal in 
number to their aggregate representa- 
tion in the House and Senate.” 


In almost every Congress proposals 
are introduced for changing the ar- 
rangements of the Constitution with 
reference to the legislative branch of 
the government. Those presented in 
the period under review had to do 
mostly with the appointment or tenure 
of Representatives. Senator Ball (by 
request) offered the following joint 
resolution (S. J. Res. 47): “Repre- 
shall be apportioned uni- 
formly among the several states upon 
the completion of each decennial cen- 
sus according to the votes counted at 
the presidential election next preceding 
such apportionment, and each state 
shall have at least one Representative.” 
A more radical change, both as to ap- 
portionment and tenure, was proposed 
by Mr. Campbell in the House (H. J. 
Res. 226), who offered a new article 
for adoption, as follows: “Beginning 
with the members of the House of 
Representatives for the Seventy- 
seventh Congress, Representatives 
shall be chosen every fourth year. 


sentatives 











The unit of population for each mem- 

ber of the House of Representatives 

for the Seventy-seventh and each suc- 

ceeding Congress shall be one three- 

hundredths of the population of all the 

states as determined by the census of 

1930, and each state shall have as many 

Representatives as the number of times 

(disregarding fractions) its population 

as determined by such census is divisble 
by such unit; but each state shall have 
at least one Representative. In the 
year 1970 and every thirty years there- 
after, upon the request of not less than 
one-half of the states, and upon the ad- 
mission of a new state, the unit of pop- 
ulation shall be determined and a re- 
apportionment made by the Congress 
according to the last preceding census.” 
Mr. Kline’s resolution in the House 
(H. J. Res. 220) proposed the length- 
ening of the term of Representatives 
to four years, but did not undertake to 
determine their number or the method 
of apportionment. To avoid the ne- 
cessity of calling a special election in a 
state when a vacancy happens in its 
representation in the lower house, the 
joint resolution of Mr. Appleby (H. J. 
Res. 139) offered the following as a 
substitute for the existing provision: 
“When vacancies happen in the repre- 
sentation of any state, the executive 
authority thereof may make temporary 
appointments until the next general 
election, at which time such vacancies 
shall be filled.” 


It is hardly an exaggeration to say 
that no session of Congress passes 
without the introduction of proposed 
amendments designed to weaken or un- 
dermine the federal judicial system. 


Senator Sheppard’s contribution (S. J. 
Res. 94) took the form of a proposed 
amendment of the Constitution as fol- 
lows: “The judicial power of the 
United States shall be vested in one Su- 
preme Court and in such inferior courts 
as the Congress may from time to time 
ordain and establish. The judges of 
the Supreme Court shall hold their 
offices during good behavior. The 
judges of the inferior courts shall hold 
their offices for such terms as Congress 
may prescribe, said terms to be not less 
than ten years.” 


Events connected with the adoption 
of the last two amendments brought 
forth a variety of proposals to revise 
the amending clause of the Constitu- 
tion. It will be remembered that the 
constitutions of two states (Florida 
and Tennessee) provide that a pro- 
posed amendment to the federal Con- 
stitution shall not be ratified by the leg- 
islature unless it was elected after the 
submission of the amendment and may 
thus be supposed to carry a mandate of 
the people. But this restriction was ad- 
judged ineffective, on the ground that 
it is not in the power of a state to add 
to or subtract from the requirements 
as to the ratification of amendments 
contained in the fifth article of the 
Constitution itself. Again, in at least 
one state (Ohio) the question was 
raised whether a provision in the state 
constitution for a popular referendum 
on legislative measures could be in- 
voked to require the submission to 
popular vote of the action of the leg- 
islature in ratifying a federal amend- 
ment. And there and elsewhere there 


was argument concerning the power of 


a legislature (or of a popular vote ona 
referendum ) to reverse or recall a rati- 
fication once given. To cover these 
points a joint resolution was intro- 
duced in the House, April 21, 1921 
(H. J. Res. 69, by Mr. Garrett, of 
Tennessee ) and in the Senate, April 27, 
1921, (S. J. Res. 40, by Senator Wads- 
worth) which would add to the present 
amending clause of the Constitution 
the following proviso: “That the 
members of at least one house in the 
legislatures which may ratify shall be 
elected after such amendments have 
been proposed; that any state may re- 
quire that ratification by its legislature 
shall be subject to confirmation — by 
popular vote; and that, until three- 
fourths of the states have ratified, or 
more than one-fourth of the states have 
rejected or defeated, a proposed 
amendment, any state may change its 
vote.” 


In support of this so-called “second 
bill of rights amendment’ its advo- 
cates have published facts and figures, 
some of which we proceed to quote, 
submitting them to the consideration 
of the reader without comment, favor- 
able or otherwise, but with the remark 
that we have not verified the statistics 
presented. “In the state constitutions” 
they say, “the people have protected 
themselves from legislative misrepre- 
sentation by requiring that all state 
amendments shall be submitted to pop- 
ular vote or to special constitutional 
conventions. But on federal amend- 
ments the people have no protection 
against legislatures that betray their 
will. This is because the federal Con- 
stitution can be amended, not only by 
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conventions, but by legislatures, thus 


disfranchising the people. Congress 
can submit any amendment to special 
conventions of instructed 


chosen by the people. 


delegates 
The original 
Constitution was submitted and ratified 
in this manner, which amounts to a ref- 
erendum. But Congress has not sub- 
mitted any amendment to conventions 
since 1861. All recent amendments 
were submitted to state legislatures, 
and no private citizen in all the land 
has been allowed to vote on any of 
them. * * * There are only 7,403 
men in the 48 state legislatures, of 
whom 1,760 are state senators and 
5,643 are state representatives. It does 
not require a majority even of these 
7,403 men to ratify a federal amend- 
ment. It requires only a majority in 
36 states—frequently merely a matter 
of a quorum in 36 states. A majority 
in 36 state legislatures may be obtained 
(all members present and voting) with 
673 state senators and 1,643 state 
representatives, 2,316 legislative 
votes in all, which is less than 
32 per cent even of the 7,403 
legislators in the 48 states. That 
is, any lobby or organized group 
which can control 2,316 men in 36 leg- 
islatures, by threats, blackmail, bribery, 
or other corruption, has the Constitu- 
tion of the United States at its mercy 
and a strangle-hold on the American 
people. On the other hand, 167 men 
in 13 state senates (or 439 in 13 lower 
houses) can prevent the adoption of 
any federal amendment that the people 
want, even though both houses of Con- 
gress and 90 per cent of the voters 
might favor it. Thus any lobby that 


or 


o 


can control 2,316 legislative votes can 
not only put over a federal amendment 
on the American people without their 
consent, but after the amendment is 
adopted, if the lobby can continue to 
control 167 votes in 13 state senates, 
it can prevent the 105,000,000 people 
of the United States forever from re- 
pealing the amendment thus fastened 
on the nation over their heads.” 


Other joint resolutions on the sub- 
ject of the method of amending the 
Constitution were introduced, some of 
them less radical than the one just 
quoted, others more so. Mr. Siegel’s 
proposal (H. J. Res. 29) would re- 
quire an amendment to be “ratified by 
the people of three-fourths of the sev- 
eral states’ instead of by the legisla- 
tures as now. H. J. Res. 12 (Mr. 
Griffin) would require ratification “by 
the people of three-fourths of the sev- 
eral states, the electors of which shall 
have the qualifications requisite for 
electors of the most numerous branch 
of the state legislatures.”’ The pro- 
posal of Mr. Kissell (H. J. Res. 118) 
was that “the ratification in each state 
shall be made at any election for Rep- 
resentatives (held more than nine 
months after the amendment is pro- 
posed) by a majority of the electors 
qualified to vote for Representatives 
and voting on the question of ratifica- 
tion.” Another plan was offered in 
H. J. Res. 21 (Mr. MacGregor) to the 
effect that Congress should be required 
to call a convention for proposing 
amendments “upon the application of 
the people of two-thirds of the states 
by a referendum of the electors of such 
states ;” but that in either case, whether 





amendments were proposed by Con- 
gress or by conventions so summoned, 
they must be “ratified by the people of 
three-fourths of the several states, who 
shall express their approval or disap- 
proval of the proposed amendment by 
a referendum vote of the electors of the 
several states.” Another joint resolu- 
tion of Senator Wadsworth (S. J. Res. 
21), in addition to requiring the elec- 
tion of the ratifying legislature after 
the submission of the amendment, and 
in addition to a provision for the con- 
firmation of its action by a_ popular 
vote, contained this proposal: “That 
when any amendment shall be rejected 
or defeated in more than one-fourth of 
the several states, the same may not 
be again proposed within two years.” 


Senator Owen renewed his proposal 
for a “gateway” amendment (S. J. 
Res. 14). It provides, in substance, 
for the submission of an amendment 
or the calling of a convention (1) by 
a majority vote of the members en- 
rolled in each house of Congress, (2) 
by either house alone if the other house 
twice rejects the proposal, “‘and a fail- 
ure for three months to act favorably 
shall constitute a rejection,” or (3) by 
Congress on the request of a majority 
of the state legislatures. 
the amendment is to be submitted to 
popular vote in the states, ‘‘and the will 
of a double majority shall prevail—a 
majority of those who vote on the 
measure in a majority of the congres- 
sional districts and a majority of all 
the votes cast thereon.” Mr. Morin 
(by request) in the House of Repre- 
sentatives offered a joint resolution for 
an amendment introducing the direct 


In either case, 





popular initiative into the federal Con- 
stitution. His proposal (H. J. Res. 
110) was that a petition signed by 
500,000 bona fide voters of the United 
States should require the submission to 
popular vote of any “proposed consti- 
tutional amendment or federal statu- 
tory law” at the next regular congres- 
sional election, but that if a million 
voters signed the petition, a special 
election on the question should be called 
and held, in either case the affirmative 
vote of a majority of the people voting 
on the question being sufficient for the 
adoption of the “proposed constitu- 
tional amendment or federal statutory 
law.” 


But of all the proposed amendments 
offered in this session of Congress that 
which seems most likely to be submit- 
ted for ratification is one which would 
give Congress the power to lay taxes 
on the income derived from state and 
municipal securities, at present exempt. 
Mr. McFadden’s original joint resolu- 
tion (H. J. Res. 102) offered in the 
House May 3, 1921, and in the Senate 
in substantially the same form by Sen- 
ator Smoot, August 5 (S. J. Res. 97) 
appears to have been superseded by his 
revised and now pending proposal (H. 
J. Res. 211, October 25, 1921), which 
“The United States 
shall have power to tax incomes de- 
rived from securities issued after the 
ratification of this article by or under 
the authority of the several states to 
the same extent that income derived 
from securities issued after the ratifica- 
tion of this article by or under the au- 
thority of the United States are taxed 
by the United States. Any state shall 
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have power to tax incomes derived by 
residents thereof from securities issued 
aiter the ratification of this article by 
or under the authority of the United 
States to the same extent that incomes 
derived by residents of such state from 
securities issued after the ratification of 
this article by or under the authority of 
such state are taxed by such state.” 


Without doubt the sentiment in fa- 
vor of this change in the fundamental 
law received a strong impetus from its 
commendation by President Harding 
in his annual address to Congress, De- 
cember 6, 1921, though it is to be hoped 
that his counsels of care and delibera- 
tion will not pass unheeded. He said: 
“Many of us belong to that school of 
thought which is hesitant about alter- 
ing the fundamental law. I think our 
tax problems, the tendency of wealth to 
seek non-taxable investment, and the 
menacing increase of public debt, fed- 
eral, state, and municipal, all justify a 
proposal to change the Constitution so 
as to end the issue of non-taxable 
bonds. No action can change the 
status of the many billions outstanding, 
but we can guard against future en- 
couragement of capital’s paralysis, 
while a halt in the growth of public in- 
debtedness would be beneficial through- 
out the whole land. Such a change in 
the Constitution must be very thor- 
oughly considered before submission. 
There ought to be known what influ- 
ence it will have on the inevitable re- 
funding of our vast national debt, how 
it will operate on the necessary refund- 
ing of state and municipal debt, how 
the advantages of nation over state and 
municipality, or the contrary, may be 


avoided. Clearly the states would not 
ratify to their own apparent disadvan- 


tage. I suggest the consideration be- 
cause the drift of wealth into non- 


taxable securities is hindering the flow 
of large capital to our industries, man- 
ufacturing, agricultural, and carrying, 
until we are discouraging the very ac- 
tivities which make our wealth.” 


But it is well known to every intelli- 
gent citizen that the federal income tax 
laws since 1913 have been framed with 


a purpose to pillage the rich. The re- 
sults have been far different. If the 


men of great wealth had been called 
upon to contribute their just share of 
the burden of taxation, their surplus in- 
come and accumulations would have 
been directed into productive channels 
of industry, thus creating ever more 
and more wealth to bear its share of 
the taxes. The choice of the rich man 
would have been between investing his 
surplus in exempt securities at a very 
low rate of interest or investing it in 
new or expanding industrial enter- 
prises with the prospect of very large 
returns. And human nature would 
have dictated the answer with very lit- 
tle hesitation. But the actual choice of 
the rich man, as our tax laws stand, is 
between investing in non-taxable secu- 
rities or surrendering more than half 
his income to the government. And 
again human nature, reacting against a 
vicious and confiscatory plan of taxa- 
tion, dictates the answer. It would be 
difficult to confute the statement of Mr. 
Otto H. Kahn, in an open letter to 
Senator Lenroot, that: “There is but 
one effective way of stopping the huge 
exodus which has been going on and 





continues ever increasingly to go on, of 
capital into the haven of tax-exempt se- 
curities, and that is, so to reduce sur- 


taxes as to remove the immensity of the 
advantage now offered by such securi- 
ties.” The proposed change in our 
Constitution would be highly danger- 


ous; its effect upon the states would be 
incalculable in advance. It ought never 
to have been necessary. Perhaps even 
now it would not be necessary, if only 
hatred and spite against the wealthy 
men of the country were tempered by 
economic common sense. 


Some Recent Acts of Congress and Their 
Relation to the Constitution 


The Constitution carefully enumer- 
ates the subjects of legislation which 
are within the competence of Congress 
and adds such auxiliary powers as may 
be “necessary and proper for carrying 
into execution” the granted powers, 
but reserves all others to the states or 
A spirit of true obe- 
dience to the Constitution would re- 
strain Congress from straying into the 
territory withheld from its jurisdic- 
tion. Sut for 
“nation-wide” laws on a great variety 
of subjects has often induced the fed- 
eral legislature, especially in recent 
years, to attempt by indirection what 
it is not directly authorized to do. The 
one of the 
broad grants, such as the commerce 


to the people. 


the general demand 


device is to select some 


clause or the taxing power, and use it 
as a shield or cover for a statute which 
otherwise would not be permissible. 
The Harrison Anti-Narcotic law, for 
instance, is coated with a thin veneer of 
constitutionality by calling it a revenue 
act. The act for the protection of mi- 
gratory game birds hangs precariously 
from the treaty-making power. So, in 
1916, Congress passed an act prohibit- 
ing or regulating the employment of 
child labor in industries in the states. 


But the Supreme Court, two years 
later, refused to sanction the pretense 
that this was a regulation of interstate 
commerce, and held the statute invalid. 
(Hammer vs. Dagenhart, 247 U. S. 
251.) Thereupon Congress inserted a 
similar provision in the Revenue Act 
of 1918, but now, shifting the ground, 
sought to make federal control of child 
labor effective by imposing a prohibi- 
tive tax (ten per cent) on the profits 
of the employers of such labor. This 
legislation has in turn been pronounced 
unconstitutional by Judge Boyd in the 
United States District Court in North 
Carolina (George vs. Bailey, 274 Fed. 
639). The judge fully recognized the 
excellent purpose which animated Con- 
gress in these enactments, a purpose 
which cannot fail to commend itself to 
every person of humane instincts. But 
he could not shut his eyes to the fact 
that the Constitution does not warrant 
any such action. “The question which 
suggests itself in the outset,’ says the 
opinion of the court, “is whether the 
last act is intended to raise revenue. It 
will scarcely be insisted that such is its 
object. 


It is more reasonable to con- 
clude that the purpose of the tax fea- 
ture is to impose a penalty in order to 
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deter the violation of the child labor 
provision. It would be a rather non- 
productive revenue system which im- 
posed taxes the effect of which would 
be to annihilate the subject of taxation, 
or to prohibit the exercise of the privi- 
lege for which the tax is levied.” 
Quoting a statement by the Supreme 
Court that “the control by Congress 
over interstate commerce cannot au- 
thorize the exercise of authority not en- 
trusted to it by the Constitution,” 
Judge Boyd continued: “If that prin- 
ciple applies to the authority of Con- 
gress in the regulation of commerce, 
there is no reason why it should not 
apply in raising revenue by taxation, 
for the power delegated to the United 
States to levy and collect taxes is no 
more elastic than the power delegated 
by the commerce provision. Nowhere 
in the Constitution can be found au- 
thority to the national government to 
regulate labor within the states. The 
conclusion seems to be irresistible that 
the national legislature cannot do in- 
directly that which it is forbidden by 
the Constitution to do directly; and it 
being definitely determined by the high- 
est court of the land that the right to 
regulate labor is inherent in the states, 
then Congress cannot intervene to con- 
trol it, either by way of interstate com- 
merce, efforts to levy taxes, or by any 
other method.” Of course this decis- 
ion is not final, since it is subject to 
appeal, and it may ultimately reach the 
Supreme Court. But it would be very 
hard to find solid grounds of dissent 
from Judge Boyd's conclusions. 


But the temptation is very strong to 


use the almost unrestricted taxing 


power for the accomplishment of ob- 
jects having nothing to do with the 
raising of revenue. Limitations of 
space forbid a full discussion here of 
this important subject. But attention 
may be called to one of the latest mani- 


festations of this device. The “anti- 
grain-gambling” bill, sponsored by 


Senator Capper, has been passed and 
was approved August 24, 1921. It is 
entitled: “An Act taxing contracts for 
the sale of grain for future delivery 
and options for such contracts, and 
providing for the regulation of boards 
of trade.’ It is meant to prevent arti- 
ficial interference with the law of sup- 
ply and demand in the sale and distri- 
bution of grains and to stabilize the 
market. It provides for government 
regulation of the grain exchanges 
under the direction of the Secretary of 
Agriculture; it directs the keeping of 
books showing accurately all the trans- 
actions on the exchanges, to which the 
Secretary or his agents shall always 
have access; and it provides that the 
Secretary may designate such boards 
of trade as “contract markets,” where 
grain futures may be dealt in, only 
when these boards comply with condi- 
tions and requirements set down in the 
act. But its real purpose is to use the 
taxing power of the United States to 
suppress gambling in grain. To this 
end it imposes an entirely prohibitive 
tax of 20 cents a bushel on every privi- 
lege or option for a contract either of 
purchase or sale of grain, provided the 
transaction comes within any of the 


well-known trade designations of 
“privileges,” “bids,” “‘offers,” “puts 


and calls,” “indemnities,” or “ups and 
downs.” 





If Judge Boyd’s principle is right, 
as above referred to, that the power of 
Congress to lay 


and collect taxes, 
duties, imposts and excises is no more 
elastic than the power to regulate com- 
merce, and does not authorize the exer- 
cise of authority not entrusted to Con- 
gress by the Constitution, it must be 
conceded that the constitutional valid- 
ity of this act is open to serious ques- 
tion. It gains no support from the 
provision in the Constitution that the 
power of taxation is given to the 
national government “to pay the debts 
and provide for the common defense 
and general the United 
States.” For this means that the pur- 
pose of taxation must be provision for 
the public debt or for the common de- 
fense or general welfare of the coun- 
try. Taxation for any other purpose, 
such as the suppression of gambling, 
is unauthorized and void. And lest it 
be thought that the reference to the 
“general should lend any 
strength to an otherwise invalid act, it 
should be remembered that the Con- 
stitution does not give to Congress any 
general power to promote the general 
welfare. If it did, all the rest of the 
Constitution would be entirely nuga- 
tory. For the grant of such a power 
would be so illimitable that all restric- 
tions, enumerations, or reservations 
would be no than foolish and 
empty words. The only common-sense 
interpretation of the Constitution is 
that Congress can provide for the gen- 
eral welfare only by the wise and bene- 
ficial exercise of the powers of legisla- 
tion which are specifically committed 
to it. 


welfare of 


welfare’”’ 


more 


To which of these powers, then, can 
we refer the Capper grain-gambling 
act? It is not even pretended that it 
has any relation to the regulation of 
foreign or interstate commerce. And 
the other granted powers—naturaliza- 
tion, coining money, establishing post 
offices, granting patents and copyrights, 
and the war powers—all seem equally 
foreign to its scope. It must stand or 
fall as an exercise of the taxing power; 
and, for the reasons stated, we believe 
it to be entirely indefensible on this 
ground. 








The validity of laws regulating the 
relation of landlord and tenant, partic- 
ularly in regard to the amount of rent 
which may be demanded, at least in 
case of an “emergency” in the housing 
situation, seems to have been settled by 
late decisions of the Supreme Court, 
though it is not impermissible to re- 
mind ourselves of the dissent very vig- 
orously expressed in those cases by the 
late Chief Justice and three of his as- 
sociates. But an Act of Congress ap- 
proved August 24, 1921, extending for 
a period of seven months the act regu- 
lating rents in the District of Colum- 
bia, contains a provision which, to the 
mind of the instructed lawyer, must ap- 
It is 
that an owner of rented property who 
has sued for and obtained a judgment 
against his tenant for rent which is in 
excess of the amount fixed as “reason- 
able” by the Rent Commission “shall 
move to vacate such judgment, to the 
amount of such excess, within 60 days 
after this takes effect. In 


pear little less than amazing. 


section 


case such motion is not made, and such 
owner does not exercise reasonable dili- 
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gence to have such judgment vacated, 
such judgment, to the amount of such 
excess, shall be null and void.” It is 
to be hoped that no one will be blind to 
the dangerous possibilities of the power 
here asserted. It is a claim by Con- 
gress of the authority to vacate the 
judgment of a court of justice duly 
pronounced. If such a power be con- 
ceded, what measure of independence 
can possibly be left to the judiciary? 
If the decision of a court contrary to 
the finding of an administrative com- 
mission can be annulled by the legis- 
lative power, why have any courts? 
If the citizen’s successful assertion of 
what he claims to be his right, and its 
due award by a court, can be reversed 
by legislative fiat, of what benefit to 
him is his right? If Congress can 
thus annul the judgment of a local 


_ court of the District of Columbia, why 


cannot it equally annul the judgment 
of any federal court, including the 
Supreme Court ? 


The Sheppard-Towner act, approved 
November 23, 1921, does not pretend to 
base itself upon the commerce clause, 
the taxing power, or any other spe- 
cific grant of authority to Congress. 
It is entitled “An Act for the promo- 
tion of the welfare and hygiene of ma- 
ternity and infancy.” It simply ap- 
propriates money out of the federal 
treasury, to be paid over to the several 
states “for the purpose of co-operating 
with them in promoting the welfare and 
hygiene of maternity and infancy,” and 
creates a commission or board to appor- 
tion the funds among the states and to 
“make such studies, investigations, and 
reports as will promote the efficient ad- 











ministration of this act.” 
its constitutional validity it quite closely 
parallels the child-labor-tax law, but it 
does not even wear the mask of a reve- 


In respect to 


nue measure. It might have pro- 
ceeded on the extravagant theory that, 
whatever limitations were placed upon 
the range of subjects over which Con- 
gress has legislative power, there is no 
limitation on its power to appropriate 
money. But the debates on its passage 
in the House plainly show that its sup- 
porters claimed for Congress the power 
to legislate broadly for “the general 
welfare.” One of its chief advocates 
is reported to have said, in debate: 
“Objections have been raised to this 
measure on the ground that it is uncon- 
stitutional. If it has no other basis, 
constitutionally, for its legality, it is 
surely based upon the preamble of the 
Constitution, which gives Congress 
power to provide for the general wel- 
fare of the people of the United 
States.” He was challenged with this 
question: ‘Can we not just as readily, 
under the general welfare clause of 
the Constitution, have a bureau in 
Washington for the foodless, another 
bureau for the clothesless, another bu- 
reau for the homeless, and under that 
general welfare clause do anything that 
the most radical socialist in the world 
demands?” To which he replied: “I 
am inclined to think that under the 
general welfare clause Congress could 
do all those things without violating 
the Constitution. Whether it desires 
to do them is. another question.” 


Perhaps already in this article 
enough has been said to show the utter 
futility of appealing to the general wel- 


fare clause as a basis for legislation 


which Congress could not otherwise 
enact. Once admit that this general 
expression in the preamble contains a 
grant of power, and all restrictions and 
limitations vanish, the Tenth Amend- 
ment becomes an unmeaning babble, 
and all the rest of the Constitution, 
except what relates to the mere frame 
of government, is reduced to the im- 
potence of mere advice. It is, then, 
the mere will of Congress, and not any- 


thing in the Constitution, that sup- 
ports the Sheppard-Towner Act. 
About the same time there was 


passed the act supplemental to the Na- 
tional Prohibition Act, and commonly 
called the “anti-beer’ Act. This pro- 
vides that no revenue officer “shall 
search any private dwelling as defined 
in the National Prohibition Act, and 
occupied as such dwelling, without a 
warrant directing such search.” But 
it leaves all other searches and seizures 
to the free discretion or arbitrary will 
of such officers without warrant. 
Without further discussion of this 
point, it may be observed that this pro- 
vision falls very far short of compli- 
ance with the full scope of the Fourth 
Amendment. And any relaxation of 
any of the guaranties of the Bill of 
Rights is fraught with danger to the 
liberties of the people—if indeed they 
have any liberties left. It is worth 
while to remind the reader that the 
Fourth Amendment runs thus: ‘The 
right of the people to be secure in their 
persons, houses, papers, and effects, 
against unreasonable searches and 


seizures, shall not be violated, and no 
warrants shall issue but upon probable 


cause, supported by oath or affirmation 
and particularly describing the place to 
be searched, and the persons or things 
to be seized.” 


If legislative bodies will not respect 
the plain limitations of the constitu- 
tions, it is natural for those who un- 
derstand and believe in the American 
system to look to the courts, the ap- 
pointed guardians of the constitutions, 
for a remedy. But even at the risk of 
being called pessimistic and _ reaction- 
ary, we must express our conviction 
that too many of our courts (not all) 
are showing a strong disposition to ac- 
quiesce in whatever the legislative de- 
partment may choose to enact. 
Whether they are misled by a specious 
philosophy or are in awe of the un- 
reasoning multitude, it is not for us to 
say, but the tendency cannot be denied. 
It was very recently that an eminent 
and learned federal judge, in speaking 
of the war-time tax acts of Congress, 
said: ‘The powers of Congress are to 
be interpreted, not by dialectical in- 
genuity, but by current practices of na- 
tions in the exercise of similar powers. 
It is true that these powers are limited 
and that those limitations must be ob- 
served, however little they circumscribe 
the analogous powers of other legis- 
latures. Yet when the question is of 
the interpretation of those broad coun- + 
sels of moderation contained in the 
Fifth Amendment, we must interpret 
the limitations themselves with an eye 
to the practices which have become tol- 
erated elsewhere among civilized na- 
tions. Were it not so, we should be 
limited forever to the political usages 
of 1789, and those amendents which 
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were intended to protect the individual 
against extravagant or invidious dis- 
would become a_ strait- 
jacket upon the nation’s freedom.” 
This is perhaps the first time since 
Magna Charta that the categorical 
negatives of the Fifth Amendment 
have been called “‘counsels of modera- 
tion.’ If they are nothing more than 
advice to the legislature, and need not 
be heeded in any other sense, then the 
kind of government we have always 
supposed we had has become trans- 
formed by a silent revolution. 


crimination 


But if that is the case, we shall have 
to fall back upon the last line of de- 
fense, the intelligence and conscience 
of the citizens themselves. As has lately 
been said by a former Attorney Gen- 
eral: “That protection which, in the 
earlier period of our national history, 


was furnished by the courts, hence- 
forth must be looked for in the legisla- 
ture. Never before in our history has 
it been more vital to the individual 
citizen that legislative bodies, state and 
national, should be representative of 
the best intellect and character of our 
people. With a sense of responsibility 
of which the legislature no longer is 
relieved by the courts, legislation 
should be more cautiously framed, 
more wisely conceived, and more just- 
ly enacted than ever before. But the 
citizen must henceforth be the guardian 
of his own liberty, for the ancient pro- 
tection embodied in the formulae of in- 
dividual rights, interpreted and en- 
forced by judicial tribunals, no longer 
can be depended upon barriers 
against collective wishes or group de- 
sires.” 


as 





























SOME EARLY LAWYERS OF MASSACHUSETTS AND 
THEIR PRESENT INFLUENCE IN THE 
THE LIFE OF TITE NATION” 








(Introductory Note:--The following address was delivered before 
the members of the Maryland State Bar Association at their annual 
meeting at Cape May, New Jersey, on July 1, 1921. While it was 
prepared primarily to interest and entertain the members of the bar 
of another State with an account of some of the Massachusetts men 
whose work deserves serious study today, it contains some forgotten 
information about these men which may interest those citizens of 
Massachusetts who have not read of it before and even those who 
have may like to have it called again to their attention from a point 
of view which has generally been overlooked. Accordingly, the 
address is reprinted by permission.—F, W. G.) 








Ladies and gentlemen and brethern of the 


Maryland State Bar Association: 


I have been asked to come and talk to you about some early 
Massachusetts lawyers and their present influence in the life 
of the nation. 

One who is invited to the state of Samuel Chase, Luther 
Martin and William Pinkney to talk of early lawyers of the 
Republic from another state will do well to be careful in ap- 
plying superlatives to his heroes. But we must remember that 
‘fone star differeth from another star in glory,”’ and that so 
much hard thinking was needed in that constructive period 
that there was work enough for all who had the capacity and 
character to do it. No emphasis on this or that figure in my 
story should be understood, therefore, as a dogmatic assertion 
of comparative greatness. I shall speak as a practical student 
of men from whom I have learned something about our Gov- 
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ernment. I believe they all deserve more study than they 
receive today. 


Some one has said somewhere that the strength of the com- 
mon law lay in its development by judicial action with the 
assistance of a keenly critical bar. When the American bar, as 
a whole, has so neglected its critical function and weakened its 
influence that so peculiar a constitutional provision as the 
Eighteenth Amendment to the Constitution of the United 
States got itself submitted and adopted apparently on the con- 
venient principle of ‘‘ Passing the buck’’ or ‘‘Let George do 
it’’; and when the Supreme Court of the United States deliv- 
ers a Judgment upon its scope and effect without giving rea- 
sons, individual members of the bar may, perhaps, be par- 
doned for wondering what John Marshall and his econ- 
temporaries would have said. I have listened to a good deal 
of pessimism from lawyers, but it seems time for the bar to 
drop the cynical pose of the pessimist and to put some heart 
into the exercise of that critical faculty, both of a constructive 
and negative character, which is one of their natural publie 
functions and the education in which has been called the most 
important education that there is in the interest of good citizen- 
ship. Owing to the limitations of human nature which con- 
trol during a war, and for some time after, we have been 
living, from force of circumstances, under a sort of ‘‘gentle- 
men’s agreement’’ that constitutional rights should be more or 
less in abeyance and superseded by duties dictated largely by 
men and circumstances rather than by laws. We may think 
what we please of the constitutional reasoning for or against 
the Eighteenth and Nineteenth Amendments; but we cannot 
ignore the fact that the principle of local self-government in 
America is seriously threatened by the habit of running to 
Washington for everything. At at time when England is ap- 
parently on the verge of decentralizing some of the functions 
of Parliament we should remember that Washington has too 
much to do now. Hitherto our dual system of*government has 
proved a great stabilizing force and it is important that it 
should be preserved. 


I venture to express the belief that the future looks no more 
uncertain to us today than it did at times to some of the men, 
of whom I shall speak, between 1760 and 1790, and indeed for 
a good many years after that. I speak, therefore, in a cheer- 
ful spirit. I once heard the late Ambassador Page address an 
English audience on ‘‘ American Democracy.’’ He told them 
to remember that we were a large body of good-natured, rather 
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easy-going, humorous-minded people; that ‘‘every now and 
then some dramatic incident attracted our attention to some- 
thing wrong and we turned to and fixed it, and meanwhile all 
kinds of other things might be going wrong until some other 
dramatic incident attracted attention to them.’’ Thus we 
developed in a ‘‘peace-meal’’ fashion. Just at present it looks 
as though the distinguished gentleman referred to in the press 
yesterday as ‘‘Hell and Maria’’ Dawes was a dramatic inci- 
dent as well as a constructive force. 

In his history of ‘‘England under the Stuarts’’ (p. 122), 
Trevelyan speaks of Lord Coke as having ‘‘turned the minds 
of the young gentlemen at the Inns of Court * * * to 
contemplate a new idea of the constitutional function and of 
the political affinities of their profession, which they were 
destined in their generation to develop in a hundred ways as 
counsel for England gone to law with her king.’’ 

It is doubtless true that economic conditions, with a surface 
of dramatic incidents, are at the basis of history, but, so far as 
the history of a state or nation is based on written documents, 
as reflecting the more permanent sentiments of the people, that 
history takes a new start in the minds of the men who thought 
out the practical application of ideas and who drew the papers. 
Accordingly, I am going back to tell you of some forgotten 
men and of some of the forgotten work of other men in the 
constitutional history of Massachusetts—men who led and still 
lead in many ways the sound, practical constitutional think- 
ing—that intellectual influence, which forms, perhaps, the 
greatest contribution of Massachusetts to the growth of the 
Union. 

I shall speak in chronological order of James Otis, of 
Thomas Allen, ‘‘the fighting parson of Berkshire County,”’ 
who had a legal mind and a power of statement to which we 
owe much; of John Adams, not when he was President, but 
between 1775 and 1780, when he was in his early forties; of 
Theophilus Parsons, and of William Cushing. 


JAMES OTIs. 


James Otis was born in West Barnstable, on Cape Cod, 
about 1725. He was the brilliant, intellectual leader in 
Massachusetts polities for about ten years, from 1760-1770. In 
saying that he was ‘‘the’’ intellectual leader, I do not mean to 
suggest that the work of his associates was any less important 
or less necessary. I merely mean that their functions were 
different, and they knew it. 
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The way in which Otis and Samuel Adams worked together 
during this period is described in William Tudor’s ‘‘Life of 
Otis,’’ in connection with the so-called ‘‘cireular letters,’’ 
which were sent from Massachusetts to the speakers of the 
various colonial legislatures : 

‘They were drawn up by Otis and revised by Samuel 
Adams. * * * This was fhe common course of proceed- 
ing when these two gentlemen were on a committee together. 
Otis, whose * * * learning, quickness, keen perception, 
bold and powerful reasoning, made him the primary source of 
almost every measure, generally gave the first draft; Adams, 
who saw to everything and blended great caution with in- 
cessant watchfulness and exertion, revised, corrected and 
polished where it might be requisite. The reports were then 
submitted in course to the committee for their sanetion. This 
process is known to have taken place in regard to these docu- 
ments. A friend of Otis, having met him while they were in 
preparation, inquired respecting them. His answer was: 
‘They are nearly ready. I| have written them all and handed 
them over to Sam, to quieuvicue them.’ By this term, which 
might puzzle the etymologists, he used to express this kind of 
revision, that he was too careless and impatient to undertake. 
* * * There was no jealousy respecting these political pro- 
duetions. They all contributed what they were most able to 
do in their composition. The reputation of fine writing was 
too unimportant compared with the magnitude of the cause 
with which they were engaged to excite a minute’s solicitude.”’ 

It was through writings thus prepared that the platform of 
revolt in support of American independence and the con- 
structive ideas for the maintenance of that independence were 
gradually formulated and cireulated in Massachusetts and 
elsewhere. 

In 1878 Ralph Waldo Emerson delivered a lecture in the 
Old South Church in Boston entitled, ‘‘ Fortune of the Repub- 
lic.’’ He began as follows: 

‘Tt is a rule that holds in economy as well as in hydraulics, 
that you must have a source higher than your tap. The mills, 
the shops, the theatre and the caucus, the college and the 
church, have all found out this secret. * * * Wedgewood, 
the eminent potter, bravely took the sculptor Flaxman to 
eounsel, who said: ‘Send to Italy, search the museums for the 
forms of old Etruscan vases, urns, water-pots, domestic and 
sacrificial vessels of all kinds.’ They built great works and 
ealled their manufacturing village Etruria. Flaxman, with 
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his Greek taste, selected and combined the loveliest forms, 
which were executed in English clay ; sent boxes of these as 
gifts to every court of Europe, and formed the taste of the 
world. It was a renaissance of the breakfast table and chjna- 
closet. The brave manufacturers made their fortune. The 
jewelers imitated the revived models in silver and gold.’’ 

Bearing this passage in mind, let us turn to the philosophy 
of James Otis on the subject of government and see how he 
helped to ‘‘ form the taste of the world.’’ 

The beginning of Otis’ popularity and power was his argu- 
ment in opposition to the Writs of Assistance in the Council 
Chamber of the Old State House in 1761, when he was about 
thirty-six years old. He resigned his position of Advocate 
General under the Crown in order to take part with his senior, 
Oxenbridge Thatcher, in opposition to the issuance of these 
writs. As you doubtless know, the writs applied for were 
practically general search warrants to assist the English cus- 
toms inspectors in enforcing unweleome regulations of com- 
meree, It was this case and the attention which it attracted 
to the subject which resulted in the Fourteenth Article of the 
Massachusetts Bill of Rights and the Fourth Amendment to 
the Constitution of the United States prohibiting unreasonable 
searches, and it is interesting to note that this amendment 
has very recently been explained and enforced to the letter by 
the Supreme Court of the United States. But there were no 
such written provisions at that time and, in the case of Otis 
as well as of the other men to be mentioned, we must try to 
visualize their story as ‘‘the story of living forces’? at a time 
when men were thinking themselves out of a condition in a 
country which was thinly settled, and in whieh the practical 
opportunities for aequiring and distributing information on 
horseback or by coach are perhaps best illustrated by the fact 
that when George Washington died, at the close of the century. 
the news did not reach Boston for eight days afterwards. 


It fell to Otis to formulate the opposition on grounds of 
principle which would reflect the practical sentiment of the 
colonies by suggesting some constructive policy of restraint 
which should govern the exercise of sovereign power. It 
should be remembered that Otis was not preaching revolution. 
He was attacking a British Ministry as a subject of the 
Crown, and in so doing he unconsciously, but with prophetic 
instinct, foreshadowed the future development in America of 
what Dean Pound justly calls ‘‘the common law doctrine of 
the supremacy of law.’ He argued against the issuance of the 








writs on the ground that they would violate the constitutional 
rights of an Englishman to protection in his house, and he 
asserted that acts of parliament which violated obvious prac- 
tical principles of justice were void. He also argued that the 
acts.of trade violated the Province Charter. These and the 
other aspects of his argument which were presented with all 
the resources of a man of unusual eloquence and wit, eaucht 
the imagination of those who heard it and of those to whom 
it was repeated. Otis became at once a hero and a target for 
abuse. He was elected to the legislature. His ideas were fur- 
ther developed in pamphlets which were circulated about the 
colonies. 

Not least among the accomplishments of that argument in 
1761 was the fact that it inspired the intellectual enthusiasm 
of the young John Adams, who, as he describes himself, was 
sitting in the court room ‘‘lost in admiration’’ and ‘‘looking 
like a short, thick arehbishop of Canterbury.”’ 

Any one who reads over again today the pamphlets on ‘‘The 
Rights of the British Colonies’ and others, written by Otis 
and doubtless ‘‘quieuvieue’d’’ by Samual Adams during the 
next few vears, will be impressed, I think, with the fact that 
the mind of Otis was one of those minds in America whieh, like 
the mind of Coke in England in the earlier century referred 
to, ‘‘turned the minds’’ of lawyers ‘‘to contemplate a new idea 
of the constitutional function and of the political affinities of 
their profession.’’ Those who read over these pamphlets and 
compare them with the account given by John Adams, himself, 
of the argument of Otis in 1761, and then compare them with 
the Declaration of Independence, the Massachusetts and other 
early State Constitutions, and the Constitution of the United 
States will understand better the characteristic sentence quoted 
by Josiah Quiney in his volume entitled, ‘‘Figures of the 
Past.’’ from a letter written in 1818 to William Wirt by John 
Adams. In this letter Adams said, ‘‘If we must have 
panegyrics and hyperboles, I must say that if Mr. Henry was 
Demosthenes and Mr. Richard Henry Lee was Cicero, Otis was 
Isaiah and Ezekiel united.”’ 

Take, for instance, this sentence from his ‘‘ Vindication of 
the Massachusetts Representatives’’ in 1763, ‘‘ Although most 
governments are de facto arbitrary, and consequently the 
curse and scandal of human nature; yet none are de jure, 
arbitrary.’”’ There you have the underlying principle of 


American constitutional law adequately stated in one sen- 
tence as clearly as it ever has been or ever will be stated. 

















[le elaborated this further in his pamphlet on ‘‘The Rights 
of the British Colonies’’ in 1764 as follows: 

‘Government is * * * most evidently founded on the 
circumstances of our nature. It is by no means an arbitrary 
thing depending merely upon compact or human will for its 
existence. * This supreme absolute power is origin- 
ally and ultimately in the people. * * * Tyranny of all 
kinds is to be abhorred whether it be in the hands of one, or a 
few, or of many”’ (pp. 8, 9). 

‘The end of government being the good of mankind points 
out its great duties. * * * There is no one act which a 
covernment can have a right to make that does not tend to 
the advancement of the security, tranquillity and prosperity 
of the people. * * * Men cannot live apart or independ- 
ent of each other, * * and yet they cannot live to- 
gether without contests. These contests require some arbitra- 
tor to determine them. The necessity of a common, indifferent 
and impartial judge makes all men seek one’’ (pp. 10, 11). 

‘The same law of nature and of reason is equally obligatory 
on a democracy, aristocracy and a monarchy. * * * The 
grand political problem in all ages has been to invent the best 
combination or distribution of the supreme powers of legisla- 
tion and exeeution’’ (pp. 138, 14). 

After elaborating the right and duty of criticism by in- 
dividual freemen and quoting freely from Locke, from the 
English Bill of Rights of 1689 and the Act of Settlement of 
1700, he continued : 

‘*To say the parliament is absolute and arbitrary is a con- 
tradiction. The parliament cannot make two and two five: 
Omnipoteney cannot do it. * * * Parliaments are in all 
cases to declare what is for the good of the whole; but it is not 
the declaration of parliament that makes it so: there must 
be in every instance a higher authority, viz.,.G@OD. Should an 
act of parliament be against any of His natural laws, which 
are immutably true, their declaration would be contrary to 
eternal truth, equity and justice, and consequently void; and 
so it would be adjudged by the parliament itself, when con- 
vinced of their mistake. Upon this great principle parliaments 
repeal such acts, as soon as they find they have been mistaken, 
in having declared them to be for the public good, when in fact 
they were not so. When such mistake is evident and palpable, 
* *™ * the judges of the * * * courts have declared 
the act ‘of a whole parliament void.’ See here the grandeur of 
the British Constitution. See the wisdom of our ancestors. 
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The supreme legislature, and the supreme executive, are a 
perpetual check and balance to each other. If the supreme 
executive errs, it is informed by the supreme legislative in 
parliament: if the supreme legislative errs, it is informed by 
the supreme executive in the King’s courts of law. Here the 
King appears, as represented by his judges, in the highest lus- 
tre and majesty, as supreme executor of the commonwealth ; 
and he never shines brighter, but on his throne, at the head of 
the supreme legislative. This is government. This is a con- 
stitution to preserve which, either from foreign or domestic 
foes, has cost oceans of blood and treasure in every age: and 
the blood and the treasure have upon the whole been well 
spent.’”’ 

This was a somewhat idealized vision when applied to the 
facts and merits Emerson’s words in being ‘‘a source higher 
than the tap,’’ but Otis constantly quoted Lord Coke, Lord 
Holt and others, and, as stated by Horace Gray in his note to 
Quincy’s Reports (pp. 526-7) : 

‘‘At the time of Otis’ argument his position appeared to 
be supported by some of the highest authorities in English 
law.’’ 

It must be remembered that there were few law books at 
hand. 

It is not material to what extent he was historically sound in 
the light of modern research and analysis in his reference to 
his precedents as to the test of the ‘‘law of God.’’ Of course, 
he, as well as his successors, realized that that is a somewhat 
vague test to be applied by courts in such matters. The point 
is that the general sentiment of Massachusetts developed with 
the central idea, whether historically established or not, that 
courts could and should disregard legislation as void, if con- 
trary to what they understood to be fundamental ‘‘constitu- 
tional principles,’’ even though those principles were then 
unwritten. It was Otis who developed this idea as a practical 
principle from the suggestions of Coke and others. 

Hutchinson, the Royal Chief Justice of Massachusetts, in 
1765, speaking of the opposition to the Stamp Act, said: 

‘‘The prevailing reason at this time is that the Act of 
-arliament is against Magna Charta, and the natural rights 
of Englishmen, and, therefore, according to Lord Coke, null 
and void.’’ (Quiney’s Rep., 527 and 441.) 

Thomas Paine, whose pamphlet ‘‘Common Sense’’ first ap- 
peared early in 1776, of which thousands of copies were 
printed and distributed throughout the colonies, after urging 
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a conference of representatives to frame a continental charter 
like Magna Charta, said, evidently reflecting the suggestions 
of Otis: 

**Yet that we may not appear to be defective even in earthly 
honors, let a day be solemnly set apart for proclaiming the 
charter ; let it be brought forth, placed on the divine law, the 
word of God; let a crown be placed thereon, by which the 
world may know, that so far we approve of monarchy, that in 
America THE LAW IS KING.’’ (Ed. February, 1776, pp. 
47, 48.) 

Thus did Otis help to ‘‘form the taste’’ of Americans for the 
constitutional principles of law and order at a time when there 
were none in practice. 


THomaAs ALLEN. 


The next man in the story is ‘‘The Fighting Parson of 
Berkshire County,’’ who fired the first shot at the battle of 
Bennington and who had a legal mind. You will soon see why 
I mention him among the lawyers. Here we come to a char- 
acter in the history of Massachusetts who is almost utterly un- 
known outside of his own county, even by members of the 
Massachusetts bar; yet, it is probable that the existence of the 
Massachusetts Constitution owes as much to Thomas Allen as 
an initiative force as it owes to John Adams and Theophilus 
Parsons, as draftsmen and constructive thinkers. Moreover, 
the bar of the country may well pause and reflect upon the 
meaning of the movement led by Thomas Allen in his county 
and upon some of the sentences from his pen which appeared 
in the documents submitted by the body generally described as 
‘‘The Berkshire Constitutionalists.”’ 

T shall speak of the Massachusetts Constitution and of the 
relation to it of this man and his associates in Berkshire, be- 
cause I have come here to speak to you, not in any mere spirit 
of antiquarian interest in some early Massachusetts thinkers, 
but, primarily, to direct your attention to the vitality of what 
they thought and its practical influence and importance today 
in the life, not only of the State, but of the nation. 

In a carefully prepared unpublished thesis, written by Dr. 
Fred Emory Haynes in 1891, and now in the Harvard College 
Library, entitled, ‘‘The Struggle for the Constitution in 
Massachusetts,’’ he traces the gradual development of eondi- 
tions which led first to the attempt of the provineial legisla- 
ture to draw up the proposed constitution of 1778 and of the 
subsequent defeat by the people of that loosely-drawn and in- 
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effective document, followed by the calling of the constitu- 
tional convention of 1780, which drew up the document finally 
adopted by the people in that year, Dr. Haynes concludes his 
study as follows: 

**In 1777 James Warren wrote to Elbridge Gerry about the 
movement for a constitution. He said that ‘no new form of 
government is yet adopted. Everybody seems to wish for it 
and a number are incessantly moving and pressing for it. 
What hinders, I don’t know, except downright laziness.” This 
apathy or lack of energy seems to have developed into a strong 

“opposition by the time of the meeting of the Convention of 
1779, for a spirit of obstruction appears to run through all the 
pesacoiinge of that body. * * 


**In conclusion we may say that the three great factors of 
the constitutional history of Massachusetts Bay were: (1) The 
traditions and forms of self-government inherited by the peo- 
ple; (2) the Berkshire Constitutionalists; and (3) the Essex 
Junto. * * * Anglo-Saxon tradition, Berkshire democ- 
racy and Essex conservatism gave us the venerable Constitu- 
tion of 1780, * * * second only in historical importance to 
the Federal Constitution of 1789.’’ 

That document of 1780 has been amended sixty-six times 
since 1780, many of the changes being matters of detail and 
the most important of them being those extending the spirit of 
religious freedom and toleration and those extending the 
electorate. But the body of it has survived the political storms 
of 140 years; and I believe that I do not ex xaggerate, when I 
express a conviction that it stands today as a oreat fortifica- 
tion in the immediate background of the Constitution of the 
United States. 

Who was Thomas Allen and what did he do? The fullest 
account of him is found in the second volume of Smith’s ‘‘ His- 
tory of Pittsfield.’’ At a time of free thinking in political 
creeds and a chaotie state of publie opinion as to any construc- 
tive measures needed to induce different parts of an extended 
and sparsely-settled country to live reasonably together, Rev 
Thomas Allen is described as occupying an intermediate posi- 
tion between those minds which were patiently seeking ma- 
terial in the experience of the past and those minds which were 
seizing eagerly on the suggestions of popular essayists who 
were enthusiastically flattering everybody with the most ad- 
vanced theories of human rights and the possibilities of unre 
strained individualism. While sympathizing with the naturai 
aspirations for individual freedom, Allen and his group of 
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hard-headed New Englanders in the Berkshire Hills had 
thought enough about human nature to realize that, while 
they had removed King George III from the American throne, 
they had put King Voting-majority in his place. They also 
realized that as a practical matter the power behind the throne 
of King Voting-majority in any general legislative body did 
then, and would in future, reside to a very considerable extent 
in the more thickly settled and commercially prosperous sea- 
board counties of Massachusetts. They feared this new king, 
and this power, as they feared George III, so far as the prob- 
able, practical results on the western counties of Massachu- 
setts were concerned. They did not deceive themselves with 
mere glittering generalities of a spurious democracy. They 
knew they were facing a condition and not a theory, and they 
turned for leadership to a man who had a rare power of state- 
ment. This man was Thomas Allen and he had evidently read 
and pondered on the pamphlets of James Otis. 

He led them not in a violently aggressive movement to dis- 
rupt the de facto government then existing, but in a respect- 
ful and firm demand for constructive action as a condition pre- 
cedent to their acceptance of the government. The course 
which they followed was to demand a constitution or compact 
of government upon which they could rely for protection. In 
a statement written by Allen, they gave their reasons for de- 
manding it and for their refusal to allow the highest court of 
the then-existing government to sit in Berkshire County until 
such a fundamental law had been adopted. As Berkshire 
County was on the borders of New York, with Yankee shrewd- 
ness they even held out the possibility of negotiations for join- 
ing New York as an alternative for the consideration of the 
men in the eastern counties. The result of their energy and 
determination, and undoubtedly of Allen’s power of statement, 
finally resulted in the calling of the convention which adopted 
the Massachusetts Constitution. It should be said here, how- 
ever, that to the town of Concord belongs the distinction of the 
first published demand for a constitutional convention of the 
modern type. The resolution of the town in 1774 will be found 
in the frontispiece to the Manual of the recent Massachusetts 
Convention of 1917. But Concord was in the east and the most 
effective demand came from Berkshire. 


You will see later, I think, the exact significance which I 
attribute to all these forgotten proceedings. I am going to 
read to you a few of the paragraphs written by Thomas Allen 
in the Pittsfield resolutions during the years between 1776- 
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1779. In May, 1776, a petition, drawn by Allen, from the 
Town of Pittsfield was sent to the General Court sitting in 
Watertown reciting that: 

‘“*When they considered that the revolution in England 
afforded the nation but a very imperfect redress of grievances 
—the nation, being transported with extravagant joy in get- 
ting rid of one tyrant, forgot to provide against another—and 
how every man by nature has the seeds of tyranny deeply im- 
planted within him, so that nothing short of Omnipotence can 
eradicate them. 

‘‘That when they considered that now is the only time we 
have reason ever to expect for securing our liberties and the 
liberties of future posterity upon a permanent foundation that 
no length of time ean undermine,—though they were filled 
with pain and anxiety at so much as seeming to oppose pub- 
lie councils, yet, with all these considerations in our view, love 
of virtue, freedom and posterity prevailed upon us a second 
time to suspend the courts of justice in this country. 

‘*That the first step to be taken by a people in such a state 
for the enjoyment or restoration of civil government among 
them is the formation of a fundamental constitution as the 
basis and groundwork of legislation. 

‘“We beg leave further to represent that we by no means 
object to the most speedy institution of legal government 
through this province, and that we are as earnestly desirous as 
any others of this great blessing. 

‘‘That, knowing the strong bias of human nature to tyranny 
and despotism, we have nothing else in view but to provide for 
posterity against the wanton exercise of power, which can- 
not otherwise be done than by the formation of a fundamental 
constitution (pp. 352, 353). 

‘‘TLet it not be said by future posterity that in this great, 
this noble, this glorious contest, we made no provision against 
tyranny among ourselves.”’ 

Such were the reasons for refusing to allow the highest 
court of Massachusetts to sit in Berkshire County. 

In all the controversy that has raged about the so-called 
judicial ‘‘usurpation,’’ in all the present output of alleged 
historical faets, or lack of facts and precedents about what is 
called the ‘‘power’’ of the courts to disregard unconstitutional 
legislation, I have never seen this story mentioned. Here we 
have not lawyers but a group of back-country laymen who re- 
fused to allow the courts to sit in their county until a constitu- 
tion or fundamenatl law was framed which the courts should 














(18) 


apply directly as a test of legislation and legal government, 
thus reducing to practice the philosophical arguments of Otis 
and establishing the American common law doctrine of 
supremacy of law, not as a matter of abstract reasoning, but as 
a practical condition precedent to the administration of the 
government, twenty-seven years before John Marshall wrote 
his opinion in Marbury vs. Madison in 1803. Furthermore, 
this action was based on clearly expressed reasons which con- 
tain the basic ideas of Marshall’s famous opinion. 

The sentences of Thomas Allen quoted above show conclu- 
sively that he and his associates were not considering the mat- 
ter in the light of judicial right or judicial power, but in the 
light of judicial duty. We must remember the sentence of 
Otis, ‘‘The end of government being the good of mankind 
points out its great duties.’’ It is only in the light of judicial 
duty that this subject can be clearly discussed and understood. 


JOHN ADAMS. 


John Adams had, and still has, so vast an influence on 
American history and government that it is impossible to give 
an adequate idea of him and his work in this account. I do 
not class him with Washington. No one but Lincoln belongs in 
that class. It is futile to compare him with Madison or Hamil- 
ton, his great enemy, or with Marshall or others of their gen- 
eration for they had different functions, and, moreover, they 
all came after his best work so that he was their teacher in 
many ways. 

Vain, irritable and irritating, particularly during his 
presidency of the United States, ambitious and at time ap- 
parently jealous even of Washington, he yet combined with 
these peculiarities an intellectual capacity, a range of vision, a 
spirit of tolerance, in other words, a balance of character and 
intellect which made men turn to him for guidance in his 
early 40’s. He was not then, nor, indeed, at any time in calm 
moods, an extremist in any direction. This enabled him to 
reflect in his draftsmanship most of the permanent sentiments 
of his fellow citizens in such a way as to satisfy sueceeding 
generations and in many ways to convince the men who framed 
and ratified the Constitution of the United States for it was he 
to whom the committee of thirty, appointed to draft a consti- 
tution for the Massachusetts Convention, delegated that task 
in 1779. 

He succeeded Otis as the constructive thinker of the 
Revolution. In his later years as the second President of the 
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United States, in which capacity he is most generally known, 
Adams performed the greatest single aet of civil service in 
the history of the country in the appointment of John Mar- 
shall as chief justice in the closing days of his repudiated ad 
ministration. That was his greatest act as President. 

As he was one of the most voluminous writers in American 
history one who wrote much about himself in his diaries and 
letters and a man who experienced many moods in the course 
of his long life, his enemies and critics have been able to find 
ample material for abusing him in one way or another, but 
the time to take the measure of John Adams is between 1770- 
1780, when he was full of the fresh enthusiasm of his intel- 
leetual responsibilities as a growing leader and before his 
vision had been darkened by the excesses of the French Revolu- 
tion and by the threatened anarchy in Massachusetts and else- 
where which accompanied the period of readjustment after the 
war. It was during this formative period that he justified the 
statement of his grandson that he was ‘‘ Eminently qualified to 
stand forth the exponent of a clear, strong and noble plan of 
action in time of danger.’’ His strong sense of justice at this 
time is shown by his undertaking the defense of the British 
soldiers charged with murder after the ‘‘ Boston Massacre,’ 
when he faced social and political abuse to secure a fair trial. 

At the end of an interesting study of the services and rela- 
tive place of John Adams entitled ‘‘ John Adams, the States- 
man of the American Revolution,’’ delivered in 1884, by the 
late Mellen Chamberlain, the former Librarian of the Boston 
Publie Library, after discussing the causes and development 
of the Revolution, Mr. Chamberlain gives the following esti- 
mate of the work of Adams: 

‘*T see no one who could have filled his place between 1774 
and 1777. * * * Doubtless there is a tendency to over- 
estimation when our eyes are fixed somewhat exclusively upon 
a single actor in a cause which enlists the abilities of other 
eminent men. * * * He did not bring to the Revolution 
so large an understanding as Franklin. But Franklin lacked 
some things essential to the cause which John Adams pos- 
sessed. He lacked youth. * * * But, save Franklin, no 
man in the colonies was so largely endowed as John Adams. 
His understanding was extraordinary. He planned well, and 
he executed his plans. There was no other man of so much 
weight in action as he. There were wise men—some, estimated 
by conventional standards, much wiser than John Adams; but 
none whose judgments on revolutionary affairs have proved 
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more solid and enduring. There were younger men of genius 
and older men of greater experience in affairs; but John 
Adams was just at that period of life when genius becomes 
chastened by experience without being overpowered by 
adversity. * * * 

‘*While living John Adams had no stronghold on the peo- 
ple, and at one time, as he said, an immense unpopularity 
* * * fell upon him; and now that he is dead, even the re- 
membrance of his great services seems to be growing indistinct. 
He probably lacked many of those qualities which attract 
popular favor, and those which he possessed, such as courage 
and steadfastness, were exhibited on no theatre of public ac- 
tion, but in the seeret sessions of the Continental Congress. 
Passionate eloquence on great themes touches the heart to finer 
issues ; but no syllable of those powerful utterances which, as 
Jefferson tells us, took men off their feet, was heard beyond 
the walls of Independence Hall; and even the glory of the 
transaction which made the old hall immortal rests upon the 
hand which wrote, not upon that which achieved, the Great 
Declaration. This ought not to be altogether so. It matters lit- 
tle to the stout old patriot with what measure of fame he 
descends to remote age, for he will never wholly die; but to us 
and to those who come after us it is of more than passing con- 
sequence that we and they withhold no tribute of just praise 
from those unpopular men who deserve the respectful remem- 
brance of their countrymen.”’ 

What was in the background of his mind? 

‘*All Nature’s difference keeps all Nature’s peace.’’ This 
quotation from the Fourth Epistle of Pope’s ‘‘ Essay on Man’”’ 
appears on the title page of Adams’ ‘‘ Defense of the Constitu- 
tions of Government of the United States of America * * *.’’ 
Although this defense was written in London in 1787, just be- 
fore the Federal Constitutional Convention met, the line 
quoted from Pope is worth bearing in mind in studying 
Adams’ work up to 1780, for his idea of governmental institu- 
tions was based on a profound recognition of the conflicting 
differences in human nature. This is obviously behind his 
strong belief in a legislature of two houses, the establishment 
of which, if I am not mistaken, is to a large extent due to his 
influence. It was obviously behind the principle of the separa- 
tion of powers also. 

In January, 1776, George Wythe, one of the leaders in Vir- 
ginia, asked Adams for advice as to the method of accomplish- 
ing the transition to a commonwealth government, and a paper 
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entitled ‘‘Thoughts on Government’’ was then written and 
sent to Wythe, Patrick Henry, Richard Henry Lee and others, 
both in Virginia and elsewhere. In this paper appear the fol- 
lowing passages (see Adams’ Works, Vol. 4, pp. 188-109) : 

**Pope flattered tyrants too much when he said: 

** “For forms of government let fools contest, 
That which is best administered is best.’ 

‘*Nothing can be more fallacious than this. But poets read 
history to collect flowers, not fruits; they attend to fanciful 
images, not the effects of social institutions. * * * 

‘*Fear is the foundaion of most governments; but Ameri 

‘ans will not be likely to approve of any political institution 
which is founded on it. * * 

“‘The foundation of every government is some principle or 
passion in the minds of the people. The noblest principles and 
most generous affections in our nature, then, have the fairest 
chance to support the noblest and most generous models of 
gvovernment.’’ 

It was natural, therefore, that he should draft the twenty- 
ninth article of the Massachusetts Bill of Rights. which reads: 

“It is essential to the preservation of the rights of every 
individual, his life, liberty, property and character, that there 
be an impartial interpretation of the laws, and administration 
of justice. It is the right of every citizen to be tried by 
judges as free, impartial and independent as the lot of human- 
ity will admit. It is, therefore, not only the best policy, but, 
for the security of the rights of the people, and of every citi- 
zen, that the judges of the Supreme Judicial Court should hold 
their offices as long as they behave themselves well; and that 
they should have honorable salaries ascertained and estab- 
lished by standing laws.”’ 

By this famous provision for judicial tenure during good 
behavior (based on the history of the English bench and the 
Act of Settlement of 1700) and by the provision elsewhere 
for an appointive judiciary, the Massachusetts bench has been 
kept open to all men of capacity whether they were available 
for election or not. These provisions have stood for 140 vears 
in Massachusetts, and stand today, as the background of the 
Federal courts. By these provisions and by the later appoint- 
ment of John Marshall as Chief Justice, John Adams set and 
explained a standard for the American bench and bar the pres- 
ent influence of which is incaleulable. 

Tn saying this, T do not wish to be understood as indulging 
in any illusions as to the perfection of any system of selection ; 
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nor in any foolish state pride, or lack of appreciation of the 
high character and achievement of many of our elected judges 
throughout the country. 

In discussing the subject, the amount of emphasis of one 
kind or another is often somewhat exaggerated. In a state like 
Maryland, with a great history, high professional tradition 
and a strong and influential bar, any system would doubtless 
produce a strong bench. But an elective system of selection, 
while it may produce many good judges (as it undoubtedly 
does if the bar takes an active interest in the matter), never- 
theless is likely to close the bench to those men, who, al- 
though they are peculiarly fitted for judicial work, are either 
unwilling to become candidates under an elective system, or, if 
they should be willing, lack those things which might appeal 
to voters in an election and whose distaste for a personal con- 
troversy for such a position would still further reduce their 
ability as candidates. Such men should not be excluded from 
consideration. One practical reason behind the Massachusetts 
principle of selection, therefore, is that the people should keep 
open for themselves the opportunity to get the benefit and take 
. advantage of the best judicial capacity wherever or whenever 
they may find it, whether that capacity is in a man well enough 
known or ‘‘available’’ to be elected to anything or not. 

In speaking in this way, I am not speaking merely in gen- 
eral terms, but | am speaking out of the practical experience 
of Massachusetts, for the existence of the appointive method 
of selection for permanent tenure made possible the appearance 
of Theophilus Parsons, Lemuel Shaw and many others on the 
Massachusetts bench who would never have appeared there 
under an elective system with limited tenure; and thus in- 
spired the great speech of Rufus Choate on ‘‘ Judicial Tenure’’ 
in the Convention of 1853, which, as Joseph H. Choate said, 
“‘went to dignify and ennoble our profession and to enrich and 
sustain the very marrow of the Commonwealth.’”’ 


THEOPHILUS PARSONS. 


Next to John Adams, Theophilus Parsons had the most 
constructive mind in Massachusetts during the period from 
1778 to 1813. He had also an administrative mind and capac- 
ity which Adams noticeably lacked. In a lecture delivered 
about 1830, Judge Story said: ‘‘Parsons was a man who be- 
longed not to a generation, but to a century. The class of men 
of which he was a member is an extremely small one’’ (1X Law 
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Reporter, 290). Judge Story further described him as 
follows: 


‘He was about five feet ten inches in height, somewhat 


corpulent, and of heavy appearanee. Tis forehead was high 
and smooth, he wore a reddish wig (for he was bald at an early 
age), Which was rarely placed upon his head properly. His 


mind was well adjusted, his wig never. He generally wore a 


| na kerehief about his neek To 


indi protect it from eold winds. 
lis eve was clear, sharp, keen and deep set in his head. It 
| through and through you.”’ 


looked 


Ile was born in the town of Newbury, in Essex County, in 
1750, the son of a clergyman. After graduating from Har- 
vard College, he began to study law in what is now Portland, 
Me.; but, after the town was burned in 1775, he returned to 
his father’s house, where he found Judge Trowbridge, one of 
the retired Crown judges, who was living in retirement as he 
was suspected of Toryvism, although he was not molested. 
Chancellor Kent described Trowbridge as ‘‘the oracle of the 
common law in New England.’’ When young Parsons re- 
turned, Trowbridge brought to the house his lhbrary, which 
was said to be the best in New England, and devoted himself 
to teaching Parsons law. Parsons was, therefore, probably 
the best trained lawyer in Massachusetts. He began practice 
in Newburyport and at the age of 28 first came to the front 
in the State as the leading mind in the convention of dele- 
vates from several towns in Essex County which met in Ips- 
wich in 1778 and published their objections to the draft con- 
stitution of that year which had been drawn by the legislature 
and submitted to the towns in the State. This document, 
known as the ‘‘ Essex Result,’’ furnished the ideas that largely 
contributed to the defeat of that proposed constitution and 
led, later, to the ealling of the special convention of 1780 to 
which I have already referred. One of the important parts of 
the ‘‘Essex Result’? was an emphatic demand for a bill of 
rights. After that he rapidly became, and remained until his 
death, the leader of the bar and one of the leading Federalists 
in Massachusetts. He seldom went outside of Massachusetts, 
but I read somewhere the other day a statement of William 
Pinkney that ‘‘he and Theophilus Parsons were the only men 
in America who had mastered ‘Coke on Littleton’.”’ 

He was a member of the Convention of 1780 which framed 
the Constitution, and he appears to have been the controlling 
mind in the Federal Convention of 1788 which ratified the 
Federal Constitution and finally overeame the opposition to 
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ratification which existed when the convention met. Although 
it was not generally known at the time, it was he who drafted 
the amendments which were proposed by John Hancock as 


president of the convention and voted as recommendations to 
the First Congress. It was the submission and approval of 
these proposed amendments which secured the ratification in 
Massachusetts. 

TI first of these amendments will, I think, be of spe ial 
interest in the state of Luther Martin. It read as follows: 


‘First, that it be explicitly declared that all powers not 
appaaila delegated to Congress are reserved to the several 
States to be by them exercised.’ 

His son, who was himself a distinguished lawyer, in speak- 
ing of these proposals, says that— 

‘*Those who were most earnestly anxious’’ that the ‘‘Con- 
stitution should be accepted by the States were perhaps the 
most profoundly convinced that it had great defects. * * 
While they were ready to vote for it as it stood, it must not be 
supposed that my father merely reduced to writing what 
others desired and he did not desire. On the contrary, no one 
was nore solicitous than he was that some of them—I may 
name the first one especially should be added to the 
Constitution.’’ 

Parsons was one of those men who had a positive dislike of 
notoriety and, although he wrote voluminously and left masses 
of manuscript almost all of which have been lost, he never pub- 
lished over his own name anything except a mathematical dis- 
cussion, other than the opinions which he wrote later as Chief 
Justice. He was one of those men who furnished ideas for 
others without claiming any credit for them. 

From the time of the Federal Convention in 1788 until 1806 
he was in active practice as the leader of the bar in the State. 
During this time all jury trials in Massachusetts were con- 
ducted before three judges of the Supreme Judicial Court who 
had to travel about the State, which then included Maine, by 
carriage or on horseback to hold the sessions. The judges often 
charged the jury separately and there was an appeal as of 
right to a second jury. It was obviously a weak, dilatory svs- 
tem and, at the beginning of the nineteenth century, the legis- 
lature tried the experiment of providing for jury trials before 
a single judge. The bar, as usual, when any marked change in 
practice is attempted, was generally opposed to the new plan. 
In 1806, when Chief Justice Dana resigned, two of the judges 
of the Supreme Court who felt strongly that an entirely new 
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man was needed to break in the practice communicated their 
views to Governor Strong and urged that Parsons should be 
appointed without notice to him, and, that if this was done, he 
might be persuaded to accept the office of Chief Justice. It 
appears from a statement of Judge Story that the personal in- 
come of Parsons at that time was about $10,000, which was 
a considerable sum in those days. The salary of the Chief 
Justice was about $1,500. Parsons accepted the appointment 
and served until his death in 1813. His salary was raised 
$2,000, | think, during that time. 

With him the modern administration of justice in Massa- 
chusetts began. Parsons applied the view of Lord Lyndhurst, 
who said ‘‘it was the business of a judge to make it disagree- 
able for counsed to talk nonsense.’” He not only waked up 
the entire bar and began to despatch business in a manner un- 
heard of in those days, but he turned his court literally into a 
law school, vigorously enforced the rules of pleading of which 
he was a master, checked the volubility of counsel and ere- 
ated a tremendous disturbance in the courts in consequence. 
Going on the beneh at the age of 56, with all the instinets of 
an old war horse at the bar, he naturally had to learn some- 
thing about being a judge at the same time that he was teaeh- 
ing the bar how to try cases promptly. 

| have said that he turned his court into a law school. Rules 
of pleading and practice have always been annoying and mysti- 
fyinging, not only to clients and other laymen, but to a large 
proportion of the bar, and it is not uncommon to hear well- 
known, able and successful lawyers profess not only more or 
less ignorance, but more or less contempt for a knowledge of 
pleading and practice. The reason for the lack of knowledge 
is that they have had to rely upon others in many ways to at- 
tend to the details. The reason for the contempt is that the 
subject happens to bore them and they do not like to appear 
ill-informed as to important tools of their professional work, so 
they disparage the tools. All this is very human, for it is 
human even for men of ability to talk nonsense at times with 
the air of wisdom. 

But in spite of some of the difficulties and some of the ex- 
cessive technicality in the older systems of pleading, the sys- 
tem of special pleading at common law and its most skillful 
expositors performed the function, both in England and in 
this country, of the modern law school; and it was through 
study with great special pleaders, like Tidd and others, that 
many of the great English lawyers developed, by having their 
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wits sharpened and their noses held down to the careful analy- 
sis of facts for the purpose of presenting in clear and logical 
sequence the legal results of the different aspects of a ease. 
Probably few readers of ‘‘ David Copperfield’’ realize that the 
‘*Mr. Tidd,’’ the author of ‘‘Tidd’s Practice,’’ referred to by 
‘‘Uriah Heep,’’ was the man who appears to have trained many 
great English lawyers of the nineteenth century. 

As the English bar was trained by pleading and pleaders 
so the early Massachusetts bar was trained. But in Massa- 
chusetts the man who took the place of Tidd and his con- 
temporaries was the Chief Justice of the Supreme Judicial 
Court. 

The following story illustrates the disturbance which Par- 
sons created at the bar in the matter of pleading: 

‘There was a libel case before the court. It was one of 
special interest, and a great array of counsel and witnesses 
were in attendance. The plaintiff, in his anxiety to make a 
declaration that would stand criticism, filed thirteen counts. 
* * * The defendant had filed a still larger number of 
special pleas. But when the case was opened and the papers 
read, the Chief Justice simply remarked that all the counts 
and all the pleas were bad, that a trial would be of no use, and 
advised the plaintiff to withdraw his suit, and the defendant to 
take no costs—which was done.’’ 

His son continues: 

‘*Let it not be supposed that in all cases of deficient plead- 
ing he was harsh or severe. On the contrary, it was his con- 
stant habit to assist the lawyers, especially the young ones, in 
making their pleas. It was no uncommon thing for him, when 
on a cireuit, to take the papers to his rooms and eall the young 
counsel there, point out the defects in the pleadings, show how 
they might be amended, and illustrate, as fully as he could, the 
principles involved.’’ 

On one oeeasion Samuel Dexter, who was at one time in the 
Cabinet, who was the leader of the bar next to Parsons and en- 
gaged in many of the most difficult cases, protested at the con- 
duct of the Chief Justice saying, ‘‘ Your Honor did not argue 
your own cases in the way you require us to.”’ ‘‘Certainly 
not,’’ answered Parsons, ‘‘but that was the judge’s fault, not 
mine. 


I have said that Parsons had to learn something about being 
a judge. He received a lesson on this subject from the same 
Mr. Dexter, who after being particularly annoyed by the inter- 
ruptions in his presentation of a case, paused for a consider- 
able time and then took from his pocket a small volume: 
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***May it please your Honor,’ he said, with great solemnity, 
‘I will read, with your permission, a few passages from the 
book which I hold in my hand.’ ‘What book?’ said the Chief 
Justice, taking his pen to make a note of it. ‘My Lord Bacon’s 
‘*Civil and Moral Essays.’’ | read from the fifty-sixth Essay 
on Judicature. He then read the passage in which Lord Bacon 
says, ‘Patience and gravity of bearing is an essential part of 
justice ; and an over-speaking judge is no well-tuned eymbal’.’’ 

The most complete source of information about Parsons is 
the memoir written in 1857 by his son, already referred to, 
who was himself a lawyer of distinction, whose account is trust- 
worthy, well-balanced, and does not appear to fall within that 
class of family biography which some one has described as 
‘*filiopietistic."’ In summing up his father’s career on the 
bench he says: 

**T have observed that all the stories that | have heard of his 
‘putting down’ the lawyers and driving along at a pace which 
it tasked the strongest to keep up with refer to the first year or 
two of his judgeship. I once possessed a document, addressed 
to the legislature, giving the most unqualified and emphatic 
commendation of his course. It was signed by nearly all the 
leading members of the bar and was sent to him in connection 
with the question of raising Judicial salaries. But he made no 
use of this paper. I cannot withhold the remark that my 
father could not have been very oppressive to the bar without 
some injury to their clients, that is, the people, and our sharp- 
sighted fathers would have found this out. Nor can [ reeon- 
cile with any such fact his exceeding popularity as a judge. 
The existence of it was plenary. It came from all quarters and 
in all forms. It gradually overrode even the bitterness of 
party feelings. It is not enough to say that the people liked to 
see him snub the big lawyers or that a bold, strong man who 
voes along in his own way with irresistible foree and energy 
generally carries the multitude with him. These and similar 
things may be said, but I should not be honest if I did not 
confess my belief that the true ground of my father’s general 
and permanent popularity as a judge was the conviction 
among the people that his whole object was to do justice, ac- 
cording to law, promptly and effectually and that. on the 
whole, he obtained this object.”’ 

At a time when the popular interest in proceedings in court 
was greater than it is now because men had more time to 
spend thinking about them and the courts furnished the 
dramatic interest now absorbed by the theatre and other forms 
of entertainment, these words meant much. During the past 
10 or 15 years, particularly, I think, sinee the address of Ros- 
coe Pound to the American Bar Association in 1908 the bar 
has been waking up to the excessive emphasis on appellate 
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work and the relative weakness in administration in American 
courts generally. 

Although his judicial career lasted only six years, in that 
time Parsons made himself the first great administrator of jus- 
tice in Massachusetts. It is in no sense of disparagement of 
the other able judges before or after his time that I speak of 
him as ranking next to his great successor, Lemuel Shaw, whose 
career of thirty years as Chief Justice from 1830-1860, as an 
administrator and as an exponent of the common law had a 
tremendous influence in stabilizing the government of Massa- 
chusetts and keeping it as a common law state. 


WILLIAM CUSHING. 


The last man of whom I shall speak was the first Chief Jus- 
tice of Massachusetts under the Constitution and the first Asso- 
ciate Justice of the Supreme Court of the United States, ap- 
pointed by Washington, and the only man who ever refused 
the Chief Justiceship of that great tribunal, although unani- 
mously confirmed by a very contentious Senate. His judicial 
service, beginning with his appointment as judge of probate of 
Lincoln County (now part of Maine) in 1760, at the age of 
twenty-eight, covered a period of fifty years. William Cushing 
was the only one of the judges of the Massachusetts court ap- 
pointed under the Crown who was continued in office by the 
Revolutionists. He served as a member of the Massachusetts 
Constitutional Convention of 1780 and, as Chief Justice, 
within a year or two after that, he charged the jury that slav- 
ery was abolished in Massachusetts by the first sentence of the 
Bill of Rights. While this fact has been discussed in connec- 
tion with the history of slavery in Massachusetts, it has been 
overlooked in the discussion of the direct application of con- 
stitutional principles as law by the courts. In other words, 
Cushing began at once as a judge to apply the constitutional 
principles developed by Otis, by Allen, and by John Adams 
and their associates 

He was vice-president of the convention which ratified the 
Constitution of the United States in 1788 and actually pre- 
sided over that body, as John Hancock, the president, was pre- 
vented by the gout from so doing until the closing sessions. 
He appears to have been a quiet, reserved man, universally re- 
spected, as shown by his long and varied judicial career. 

The fact that this man, who, during the Revolution, charged 
the grand jury as to ‘‘the nullity of acts of parliament,’’ sat 
with John Marshall in 1803 and joined in the opinion in Mar- 
bury vs. Madison, is a fact too long overlooked, in the discussion 
of the duty of courts to apply constitutional principles as law. 
John Marshall did not invent that doctrine. He merely ex- 
plained and applied the central idea of the American Revolu 
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tion with unanswerable logic, with William Cushing and Sam- 
uel Chase and their associates sitting by his side and support- 
ing him. 

I have spoken of a few men, whem I have chosen mainly be- 
cause they were not only thinkers, but they had a power of con- 
vincing statement which plays so large a part in a government 
like ours, whether it be in the drafting of constitutions and 
statutes or in the application of principles of law. I should 
like to speak of the local work of other men, of Samuel Adams, 
Joseph Hawley, of James Bowdoin, of, Joseph Story and others, 
who co-operated with judgment and practical efforts during 
the same period, and of those who built upon the foundations 
later, but time will not permit it. Of course, all of these men, 
of whom I have spoken, had many ideas which had to be modi- 
fied in consultation with their fellows, and I am not one who 
believes that all Massachusetts geese are swans. I have simply 
tried to picture to you, as living forces, some of the men who 
helped, in forgotten ways, in thinking out the foundations of 
the government under which we live today, not as a govern- 
ment of abstract theories, but of applied law—of the common 
law of America. They knew, as we know, that ‘‘what is every- 
body’s business is nobody’s business,’’ and that constructive 
thinking by individuals is necessary before collective thought 
is possible. They faced the faets of greatness and littleness 
in human nature at close range and helped to bring out 
the greatness of the American people. The littleness, of course, 
is always with us. It is the function and the privilege of mem- 
bers of our profession, now as it was then, to think as hard, as 
high, as broadly and, at the same time, as close to human nature 
as they did, in the interest of the public and posterity. 





Note:—The fullest account of William Cushing will be found in an 
article by Hon. Arthur P. Rugg, the present Chief Justice of the 
Supreme Judicial Court of Massachusetts, in the Yale Law Journal for 
December, 1920, (Vol. 30, p. 128). 

In connection with the storv of James Otis, it is interesting to 
read the following extract from Lord Acton’s lecture on ‘‘The Ameri- 
ean Révolution.’’ Lord Acton, ‘‘a scholar among scholars,’’ was ap- 
pointed at the age of sixty-one to the Chair of Regius Professor of 
Modern History at Cambridge, England. His was one of the striking 
personalities in the intellectual life of the nineteenth century and in 
the six years of his professorship he made a lasting mark on the 
standards of historical study and statement. In the lecture referred 
to, he said: 

‘*Then James Otis spoke, and lifted the question to a different 
level, in one of the memorable speeches in political history. Assuming, 
but not admitting, that the ........ custom-house officers were acting 
Jegallv, and within the statute, then, he said, the statute was wrong. 
Their action might be authorized by parliament; but if so, parliament 
had exceeded its authority, like Charles with his shipmoney, and James 
with the dispensing power. There are principles which override 
precedents.’’ 














a cl 


